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INTRODUCTION

In its recent decision in E/ Apple I, Ltd. v. Olivas, 55 Tex.
Sup. Ct. J. 954 (Tex. June 22, 2012), the Texas Supreme Court
explained what constitutes legally sufficient evidence to calculate
a reasonable attorney’s fee award using the lodestar method.
Under the lodestar method, determining what constitutes a
reasonable fee is a two-step process.! In the first step, the court
determines the reasonable number of hours spent by counsel on
the case and a reasonable hourly rate for the work performed.?
The court then multiplies the number of hours reasonably
expended by the reasonable hourly rate to arrive at the lodestar.?
In step two, the court considers whether certain factors merit an
upward or downward adjustment of the lodestar in order to reach
a reasonable fee award.”

In its analysis of the lodestar method, the Texas Supreme
Court borrowed heavily from federal law and noted that in
appropriate cases, Texas courts may consider “the far greater body
of federal court experience with lodestar and fee shifting . . . .”
Although the Supreme Court implicitly limited its analysis to the
fee-shifting provision in section 21.259 of the Texas Commission
on Human Rights Act, Texas courts have applied the lodestar
method in a variety of other contexts. © The Supreme Court
has now provided a decidedly-federal roadmap for applying the
lodestar method to these and other future cases.

STEP ONE: CALCULATING THE LODESTAR

“The starting point for determining a lodestar fee award
is the number of hours ‘reasonably expended on the litigation.””
The party seeking an attorney’s fee award bears the burden of
documenting the hours spent on the litigation and the value
of those hours, including: (1) the nature of the work, (2) who
performed the services and their hourly rate, (3) when the
services were performed, and (4) the number of hours worked.®
In documenting the hours expended, fee applicants should bear
some key factors in mind:

Adequately Document Services Rendered

The Texas Supreme Court recommends that attorneys
document their time with contemporaneous billing records or
other similar documentation recorded at or near the time the
work was performed.” The fee applicant should provide the
court “sufficient information to make a meaningful evaluation”
and exclude hours that are duplicative, excessive, redundant,
inadequately documented, or otherwise unnecessary.'°

Federal courts have explained that “[a]ttorneys are
not required to write a book to describe in excruciating detail
the professional services rendered, however, exceptionally terse
descriptions of activities do not satisfy the applicant’s burden.”"!
Where billing entries are “not illuminating as to the subject
matter” or are “vague as to precisely what was done,” the court
is prevented from making a determination of whether the time
was reasonably expended.'? As the Fifth Circuit cautioned,
litigants “take their chances” in submitting fee applications
without adequate information for the court to determine the
reasonableness of the hours expended' Thus, “[w]hen a prevailing
party submits a fee application without proper documentation,
the court has the discretion to reduce the award to a reasonable
amount.”

Segregate Fees
The Texas Supreme Court has repeatedly held that “a
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prevailing party must segregate recoverable from unrecoverable
attorney’s fees in all cases.”” 1If, however, discrete legal services
advance both a recoverable and unrecoverable claim, and the
claims are so intertwined that it is impossible to determine which
part of the attorney’s work is attributable to a non-recoverable
claim, no segregation is required.'® But where attorney’s fees
“relate solely to a claim for which . . . fees are unrecoverable, a
claimant must segregate recoverable from unrecoverable fees.”"”
An attorney may segregate the fees either by (1) proving time
spent on a recoverable claim and excluding time spent on a non-
recoverable claim, or (2) subtracting a percentage of the time from
the total time expended on the case to account time spent on the
unrecoverable claim.'®

Similarly, federal courts compensate only for those hours
reasonably spent in relation to recoverable claims.” “[U]nrelated
claims [should] be treated as if they had been raised in separate
lawsuits, and therefore no fee may be awarded for services on the
unsuccessful claim.”®  Federal courts also require that the time
spent on unsuccessful claims be deducted prior to calculating the
lodestar, rather than later when considering whether to adjust the
lodestar based on the degree of success achieved.”’ Thus, specific
hours for unrelated claims must be eliminated from the total
sought, or the total amount must be reduced in relation to the
limited success obtained.”? After all hours spent on unrelated,
unsuccessful claims have been subtracted, the resulting figure
represents time spent on claims that “involve a common core of
facts and [are] based on related legal theories.”

Avoid Block Billing

“Block billing” is a “time-keeping method by which
each lawyer and legal assistant enter the total daily time spent
working on a case, rather than itemizing the time expended on
specific tasks.”? Federal courts disfavor the practice of block
billing because “[w]hen time records are blocked billed, the court
cannot accurately determine the number of hours spent on any
particular task, and the court is thus hindered in determining
whether the hours billed are reasonable.”” Most federal courts
when considering block-billing have performed a percentage
reduction in either the number of hours or in the lodestar figure.?®

Don’t Bill for Administrative Tasks

The Texas Supreme Court permits the recovery of
paralegal fees under the lodestar method.”” But counsel must
submit proof, such as: (1) legal assistants qualifications; (2)
that substantive legal work was performed under the direction
and supervision of an attorney; (3) the nature of the legal work
performed; (4) the legal assistant’s hourly rate; and (5) the number
of hours expended.”® A fee award may only include charges for
a paralegal’s time “to the extent that the work performed ‘has
traditionally been done by any attorney.”?

Federal courts have consistently refused to award fees
at a paralegal rate when the paralegal is performing only clerical
tasks.® “[Plurely clerical or secretarial tasks should not be billed
at a paralegal rate, regardless of who performs them.”' Like Texas
courts, federal courts allow recovery of paralegal fees only for
work “traditionally done by an attorney.”® “Work that is legal
in nature includes factual investigation, locating and interviewing
witnesses, assisting in discovery, compiling statistical and financial
data, checking legal citations, and drafting correspondence.”®
Activities considered “clerical or secretarial in nature, includ[e]

typing, copying, or delivering pleadings.”
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Federal courts likewise consider whether work
performed by attorneys was “‘legal work in the strict sense’ or
was merely clerical work that happened to be performed by a
lawyer.”® “[A]ttorneys may not be compensated at their regular
hourly rates for time spent performing clerical tasks.”* “Rather,
they should be compensated at the rate for clerical employees, or,
if the task at issue is the type included in overhead, they should
not be compensated at all.”’

Staff the Case Appropriately

Where multiple attorneys staff a case, federal courts will
scrutinize the fee application to determine whether any work was
duplicative or unnecessary.”® As one federal court observed, “[o]
verstaffing inevitably leads to enormous duplication of effort, as
everyone on the team immerses himself and herself in the total
case.”® Thus, “hours spent in duplicative activity or spent in the
passive role of an observer while other attorneys perform...” is
generally not recoverable.® Federal courts “may take into account
and discount for repetitive work, . . . [or] for hours that it deems
unnecessary or excessive . . . .4

Redact Judiciously for Privilege or Confidentiality

Many fee applications include billing entries that are
at least partially redacted to preserve privileged or confidential
information. Federal courts, however, have disallowed recovery of
fees for billing entries that are so overly redacted the court is unable
to analyze the time spent or whether the fees were reasonable or
necessary.*> Another option is to submit the unredacted bills to
the court for iz camera review.

Demeonstrate Billing Judgment

In El Apple, the Texas Supreme Court noted, “billing
judgment’ is an important component in a fee setting.”* “[B]
illing judgment . . . refers to the usual practice of law firms in
writing off unproductive, excessive, or redundant hours.”*
The applicant bears the burden of establishing that its counsel
exercised billing judgment.®

Federal courts require that an applicant submit evidence
of billing judgment by documenting the hours charged and the
hours not charged because they were unproductive, excessive
or redundant. “Ideally, billing judgment is reflected in the
fee application, showing not only hours claimed but also hours
written off.””” Expert testimony by the applicant’s counsel that
he exercised billing judgment is inadequate, by itself, to meet the
applicant’s evidentiary burden. The Fifth Circuit “has repeatedly
determined that bald assertions regarding the exercise of billing
judgment are insufficient.”® Where there is no evidence of billing
judgment, federal courts will reduce the fee award by a percentage
intended to substitute for the exercise of billing judgment.”
The Fifth Circuit has approved and federal courts have imposed
across-the-board reductions between 10% to 30% for lack of
billing judgment.®

Proving A Reasonable Hourly Rate

After determining the reasonable number of hours
expended in the case, the court then determines the reasonable
hourly rate. > The fee applicant has the burden to provide
satisfactory evidence to the court of the appropriate market
rate.”> To determine the appropriate hourly rate, the court must
consider “the attorney’s regular rates as well as prevailing rates.”
The established basis for proving the prevailing houtly rate is to
present evidence demonstrating the prevailing market rate for
similar services by similarly trained and experienced lawyers in
the relevant legal community.>* This evidence typically consists
of affidavits of other attorneys practicing in the community.”
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Another frequently-cited source to establish the prevailing
market rate is the State Bar of Texas’ Hourly Fact Sheet, which
contains a summary of median hourly rates based on experience,
region, and practice area.”® Recent court decisions may also be a
valuable source for prevailing market rates. Absent such evidence,
federal courts rely upon their own experience and judgment to
independently assess the reasonableness of the asserted rate.”’
Once the reasonable hourly rate is determined, the lodestar is
calculated by multiplying the reasonable hours expended by the

reasonable rate.’®

StEP TWO: ADJUSTING THE LODESTAR

In El Apple, the Texas Supreme Court “accept[ed] the
premise [under federal law] that [the] lodestar presumptively
produces a reasonable fee.” But the Court noted that “exceptional
circumstances may justify enhancements to the base lodestar.”®
The Supreme Court cautioned that no enhancements could be
applied until the base lodestar is known.®!

Once the base lodestar has been calculated, a court
may raise or lower the lodestar amount if certain relevant factors
indicate an adjustment s
necessary.® The relevant
factors the court may
consider are found in
the Texas Disciplinary
Rules of Professional
Conduct and include:
“(1) the time and labor
required, the novelty
and difficulty of the
questions involved,
and the skill requisite
to perform the legal
service properly; (2) the
likelihood, if apparent to the client, that the acceptance of the
particular employment will preclude other employment by the
lawyer; (3) the fee customarily charged in the locality for similar
legal services; (4) the amount involved and the results obtained; (5)
the time limitations imposed by the client or by the circumstances;
(6) the nature and length of the professional relationship with the
client; (7) the experience, reputation, and ability of the lawyer or
lawyers performing the services; and (8) whether the fee is fixed or
contingent on results obtained or uncertainty of collection before
the legal services have been rendered.”®

The factors set out in the Texas Disciplinary Rules of
Professional Conduct are similar to the factors set out by the Fifth
Circuit in _Johnson v. Ga. Hwy. Express, Inc., 488 E2d 714, 717-19
(5th Cir. 1974), overruled on other grounds by Blanchard v. Bergen,
489 U.S. 87 (1989). Federal courts consider the Johnson factors
in determining whether an upward or downward adjustment to
the loadstar is warranted.** The Fifth Circuit explained, however,
that the lodestar may not be adjusted due to a johnson factor
if that factor was already considered in determining the base
lodestar amount.®> In addition, the U.S. Supreme Court recently
cautioned that although a district court may adjust the lodestar,
such adjustments are appropriate only in “rare circumstances,”
and the “lodestar figure [already] includes most, if not all, of the
relevant factors constituting a reasonable attorney’s fee.”

Federal courts have
consistently refused
to award fees at

a paralegal rate
when the paralegal
is performing only
clerical tasks.

CONCLUSION

The lodestar method is a relatively objective measurement
for calculating an attorneys’ fees award.®” This approach has been
criticized, however, “for providing a financial incentive for counsel
to expend excessive time in unjustified work and for creating a
disincentive to early settlement.”® But as the U.S. Supreme Court
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recently stated, “[a]though the lodestar method is not perfect,
it has several important virtues.”® First, the lodestar accounts
for “the prevailing market rates in the relevant community.””°
Second, “the lodestar method is readily administrable . . . and
objective and thus cabins the discretion of the trial judges, permits
meaningful judicial review, and produces reasonably predictable
results.””!  Finally, because “the lodestar figure includes most, if
not all, of the relevant factors constituting a ‘reasonable’ attorney’s
fee,” there is a “strong presumption” that the lodestar figure is
reasonable.”? “[B]ut that presumption may be overcome in those
rare circumstances in which the lodestar does not adequately
take into account a factor that may properly be considered in
determining a reasonable fee.””? With the Texas Supreme Court’s
recent endorsement, the lodestar method is likely to become the
dominant approach for calculating attorney’s fees in Texas.
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