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ince October 2006, the Center for Consumer Law
has published the “Consumer News Alert.” This
short newsletter contains everything from consumer
tips and scam alerts, to shopping hints and financial
calculators. It also has a section just for attorneys,
highlighting recent decisions. The alert is delivered by
email three times a week. Below is a listing of some of
the cases highlighted during the past few months. To view the full
opinion, click on the link; or if that does not work, copy the link
and paste it to your browser. To subscribe and begin receiving your
free copy of the Consumer News Alert in your mailbox, visit the
Center for Consumer Law, www.uhccl.org.

SUPREME COURT

Companies unable to remove state-brought consumer protection cases
to federal court. In a unanimous decision, the United States Su-
preme Court held that a Mississippi parens patriae action, where
the state was the sole plaintiff, did not constitute a removable
CAFA mass action. The action was not removable, even if more
than 100 unnamed persons were the real parties in interest who
would benefit from the state’s successful prosecution. The Court
refused to engage in the threshold question of piercing the plead-
ings to determine who the real parties in interest were. Instead, the
Court simply held that the parens patriae action was not a CAFA
mass action, defined as any action “in which monetary relief
claims of 100 or more persons are proposed to be tried jointly on
the ground that the plaintiffs’ claims involve common questions
of law or fact.” In a highly technical parsing of CAFA’s statutory
language, the Court declared that CAFA used the term “persons”
and not “100 or more named or unnamed real parties in interest.”
Mississippi ex rel. Hood v. AU Optronics Corp., 134 S. Ct. 736 (2014).
http://www.supremecourt.gov/opinions/13pdf/12-1036_0971.

pdf

Journal of Consumer & Commercial Law

CIRCUIT COURTS

FCRA limitations period runs from date plaintiff discovers creditor
obtained credit report without permission. The Fifth Circuit af-
firmed summary judgment in favor of defendant based on sec-
tion 1681p(1). The court held that in light of Hyde v. Hibernia
Nat'l Bank in Jefferson Parish, the limitations period began to run
when plaintiff discovered that defendant had obtained his credit
report without his consent. Mack v. Equable Ascent Fin., LLC,
No. 13-40128, 2014 WL 1408266 (5th Cir. Apr. 11, 2014).
http://www.gpo.gov/fdsys/pkg/USCOURTS-ca5-13-40128/pdf/

USCOURTS-ca5-13-40128-0.pdf

Arbitration clause survives the contract. The Sixth Circuit recently
answered the question of whether an arbitration clause survives
the termination of the contract containing it. A class of employees
alleged FLSA violations by their employer. Each of their employ-
ment agreements had an arbitration clause and a “survival clause”
which listed a few of the contractual clauses that survive termina-
tion of the agreement. But the survival clause did not mention
the arbitration clause. The Sixth Circuit cited Litton v. NLRB,
501 U.S. 190 (1991), which “recognized a ‘presumption in favor
of post-expiration arbitration of disputes unless negated expressly
or by clear implication [for] such disputes [arising] out of the...
contract.”” Because the survival clause in the instant case was si-
lent about arbitration as well as about other clauses that would
logically survive the contract’s termination, the court found that
silence was not enough to expressly negate the survival of the arbi-
tration clause. Huffman v. Hilltop Cos., LLC, No. 13-3938, 2014
WL 1243795 (6th Cir. Mar. 27, 2014). http://hr.cch.com/eld/6e

73751c7bd410009203¢0db5501c0ed01.pdf
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Debt collectors offer to ‘Settle” a time-barred debr may violate Fair
Debt Collection Practices Act. The Seventh Circuit held that debt
collectors’ letters to consumers offering to “settle” time-barred
debts (that is, debts that would be subject to a successful statute-
of-limitations defense) could mislead consumers and, thus, could
violate the federal Fair Debt Collection Practices Act (FDCPA).
The court stated, “The proposition that a debt collector violates
the FDCPA when it misleads an unsophisticated consumer to be-
lieve a time-barred debt is legally enforceable, regardless of wheth-
er litigation is threatened, is straightforward under the statute.
Section 1692¢(2)(A) specifically prohibits the false representation
of the character or legal status of any debt.” The court emphasized
that a threat of legal action is not required. “The plain language
of the FDCPA prohibits not only threatening to take actions that
the collector cannot take, but also the use of any false, deceptive,
or misleading representation, including those about the charac-
ter or legal status of any debt.” The court noted that although
its ruling was inconsistent with other circuits and created a cir-
cuit conflict, it was consistent with positions taken by the Fed-
eral Trade Commission and the Consumer Financial Protection
Bureau. McMahon v. LVNV Funding, LLC, 744 E3d 1010 (7th

Cir. 2014). htep://docs.justia.com/cases/federal/appellate-courts/
ca7/12-3504/12-3504-2014-03-11.pdf

Arbitration agreements cannot restrict grounds for vacating award.
The Ninth Circuit held that parties couldn’t contractually restrict
Section 10 of the FAA by providing for “binding, non-appealable
arbitration.” Relying on the Supreme Court opinion in Hall
Street, the court found the statutory language in the FAA “car-
ries no hint of flexibility,” and that allowing parties to opt out
of Section 10 review “would also frustrate Congress’s attempt to
ensure 2 minimum level of due process for parties to an arbitra-
tion.” In re Wal-Mart Wage ¢ Hour Emp’t Practices Litig., 737 E.3d

1262 (9th Cir. 2013) http://cdn.ca9.uscourts.gov/datastore/opin-
ions/2013/12/17/11-17718.pdf

No federal presumption of arbitrability until court finds valid arbi-
tration agreement. A recent Eleventh Circuit case discusses when
the federal presumption of arbitrability applies. The court found
that the presumption only applies to whether the scope of an ar-
bitration agreement is broad enough to encompass the parties’
dispute, not whether a valid arbitration agreement exists between
the parties. The court noted that in Granite Rock SCOTUS said
courts may apply “the presumption of arbitrability onfy where a
validly formed and enforceable arbitration agreement is ambigu-
ous about whether it covers the dispute at hand.” It also cited the
Second Circuit which has explicitly recognized that “the presump-
tion does not apply to disputes concerning whether an agreement
to arbitrate has been made.” Dasher v. RBC Bank (USA), 745 F.3d
1111 (11th Cir. 2014). http://www.cal 1.uscourts.gov/opinions/
ops/201310257.pdf

Circuit court upholds Federal Reserve debit-card transaction fees. The
D. C. Circuit Court reversed a district court’s decision and upheld
the debit-card transaction fees regulation enacted by the Federal
Reserve. The court stated:

Combining features of credit cards and checks, debit cards
have become not just the most popular noncash payment
method in the United States but also a source of substantial
revenue for banks and companies like Visa and MasterCard
that own and operate debit card networks. In 2009 alone,
debit cardholders used their cards 37.6 billion times, com-
pleting transactions worth over $1.4 trillion and yielding over
$20 billion in fees for banks and networks. Concerned that
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Combining features of credit cards
and checks, debit cards have be-
come not just the most popular
noncash payment method in the
United States but also a source of
substantial revenue for banks and
companies like Visa and Master-
Card that own and operate debit
card networks.

these fees were excessive and that merchants, who pay the
fees directly, and consumers, who pay a portion of the fees
indirectly in the form of higher prices, lacked any ability to
resist them, Congress included a provision in the Dodd-Frank
financial reform act directing the Board of Governors of the
Federal Reserve System to address this perceived market fail-
ure. In response, the Board issued regulations imposing a cap
on the per-transaction fees banks receive and, in an effort to
force networks to compete for merchants’ business, requiring
that at least two networks owned and operated by different
companies be able to process transactions on each debit card.
Merchant groups challenged the regulations, secking lower
fees and even more network competition. The district court
granted summary judgment to the merchants, concluding
that the rules violate the statute’s plain language. We disagree.
Applying traditional tools of statutory interpretation, we hold
that the Board’s rules generally rest on reasonable construc-
tions of the statute, though we remand one minor issue—
the Board’s treatment of so-called transactions-monitoring
costs—to the Board for further explanation.

NACS v. Bd. of Governors of the Fed. Reserve Sys., No. 13-5270,
2014 WL 1099633 (D.C. Cir. Mar. 21, 2014). http://h20.law.
harvard.edu/cases/4290

Under the Credit Repair Organizations Act, a person need not actu-
ally provide credit repair services. The Ninth Circuit reviewed the
language of the CROA, and concluded that a company that ad-
vertised it would provide a service for the purpose of assisting
a consumer in improving the consumer’s credit record, history
or rating was within the scope of the CROA. “ From the plain
language of the statute, it is clear that under the CROA, a person
need not actually provide credit repair services to fall within the
statutory definition of a credit repair organization. Instead, the
person need only represent that it can or will sell, provide, or per-
form a service for the purpose of providing advice or assistance to
a consumer with regard to improving a consumer’s credit record,
credit history, or credit rating.” Stout v. FreeScore, LLC, 743 F.3d

680 (9th Cir. 2014). http://cdn.ca9.uscourts.gov/datastore/opin-
ions/2014/02/21/10-56887.pdf

Credit card fees are not unconstitutional. The Ninth Circuit held
that cardholders do not have a claim that fees imposed by the
issuer violate substantive due process. The court noted that the
jurisprudence developed to limit punitive damages in the tort
context does not apply to contractual penalties, such as the cred-
it card fees at issue. In re Late Fee & Over-Limit Fee Litig., 741
E3d 1022 (9th Cir. 2014). http://caselaw.findlaw.com/us-9th-
circuit/1655200.html
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One-sidedness is not a defense to an arbitration clause. The Tenth
Circuit held that a “business-goes-to-court-but-consumer-goes-
to-arbitration” agreement, even if unconscionable under state law,
is enforceable under the FAA. The court stated:

“Under New Mexico law a compulsory-arbitration provi-
sion in a contract may be unconscionable, and therefore
unenforceable, if it applies only, or primarily, to claims
that just one party to the contract is likely to bring. The
question before us is whether the Federal Arbitration Act
(FAA) preempts this state law for contracts governed by
the FAA. We hold that New Mexico law is preempted in
this case and the arbitration clause must be enforced.”

The court noted that the reasoning that supports a finding of un-
conscionability is based on a belief that arbitration is inferior to
a judicial proceeding. According to the court, this reasoning is
flawed. “In other words, just as the FAA preempts a state statute
that is predicated on the view that arbitration is an inferior means
of vindicating rights, it also preempts state common law—includ-
ing the law regarding unconscionability—that bars an arbitration
agreement because of the same view.” THI of N.M. at Hobbs Ctr.,
LLC v. Patton, 741 F.3d 1162 (10th Cir. 2014). heep://www.calO.

uscourts.gov/opinions/13/13-2012.pdf

Right of rescission expires in three years. The Sixth Circuit noted that
the right of rescission under Truth in lending expires three years
after the date of the consummation of the transaction. The court
held this means a lawsuit must be filed within that time period,
regardless of whether the creditor was notified of the rescission.
Lumpkin v. Deutsche Bank Nat! Trust Co., 534 Fed. Appx. 335
(6th Cir. 2013).
https://casetext.com/case/lumpkin-v-deutsche-bank-natl-trust-
co#document text

Suit filed after statute of limitations has run violates FDCPA. The
Seventh Circuit held that a lawsuit filed after the limitations pe-
riod violated the Fair Debt Collection Practices Act. The court
also found the named plaintiff to be an adequate representative,
despite allegations her claim was not typical and she would not
have the incentive to represent all class members. Phillips v. Asser
Acceptance, LLC, 736 E3d 1076 (7th Cir. 2013).
http://docs.justia.com/cases/federal/appellate-courts/ca7/13-
2251/13-2251-2013-12-02.pdf

Right of rescission expires upon the sale of property. Notice of rescis-
sion is not sufficient to exercise the right of rescission. The Eight
Circuit held that a consumer did not preserve his right of rescis-
sion simply by giving notice prior to the foreclosure sale of his
property. Hartman v. Smith, 734 E3d 752 (8th Cir. 2013). htep://
media.ca8.uscourts.gov/opndir/13/08/121947P.pdf

Creditor found liable under FDCPA for using a name other than its
own when collecting its debts. The Second Circuit held that a credi-
tor is liable under the FDCPA when it used a law firm to send
collection letters to debtors. Vincent v. Money Store, 736 F.3d 88
(2nd Cir. 2013). http://www.gpo.gov/fdsys/pkg/USCOURTS-

ca2-11-04525/pdf/USCOURTS-ca2-11-04525-0.pdf
DISTRICT COURTS

Hyperlinked waivers are enforceable. The District Court for the
Southwestern District of New York held that class action waiv-
ers and arbitration clauses in consumer contracts are enforceable,
even if the provisions must be accessed via a series of two successive
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hyperlinks from the agreement sign-up box. Starke v. Gilt Groupe,
Ine., No. 13 Civ. 5497(LLS), 2014 WL 1652225 (S.D.N.Y. Apr.
24,2014). htep://digitalcommons.law.scu.edu/cgi/viewcontent.cg

i2article=1711&context=historical

FTC has authority over American Indian tribe lending. A federal
district court in Nevada found that “the FTC Act is a federal stat-
ute of general applicability that under controlling Ninth Circuit
precedent grants the FTC authority to regulate arms of Indian
tribes, their employees, and their contractors.” The court relied on
Ninth Circuit precedent, finding “[t]he Federal Trade Commis-
sion ... has broad powers under the FTC Act to prevent businesses
from engaging in unfair or deceptive practices.” E7.C. v. AMG
Servs., Inc., No. 2:12-CV-00536-GMN, 2014 WL 910302 (D.
Nev. Mar. 7, 2014).

http://www.manatt.com/uploadedFiles/Content/4 News and

Events/Newsletters/Bankingl aw@manatt/FTC-v-AMG-Services.
PDF

Court finds TCPA consent based on ten-year old conduct. An Illinois
District court used ten-year old proof that a consumer gave his
phone number as his contact point to satisfy the express consent
defense under the TCPA. The court described the express con-
sent defense as follows: “[Plersons who knowingly release their
phone numbers have in effect given their invitation or permis-
sion to be called at the number which they have given, absent
instructions to the contrary.” The plaintiff had filled a prescription
at a Walgreens pharmacy in 2002, when he provided his cellular
phone number to a Walgreens pharmacist “who told him that his
number was needed for potential identity verification purposes.”
The court found that because plaintiff had elected to provide his
cellular telephone number as his point of contact ten years earlier,
and never provided Walgreen Co. with “instructions to the con-
trary,” the mere passage of time could not vitiate consent, opining
that “consent under the TCPA does not expire on its own; it must
be revoked.” Kolinek v. Walgreen Co., No. 13 C 4806, 2014 WL
518174 (N.D. Ill. Feb. 10, 2014). http://www.gpo.gov/fdsys/pkg/
USCOURTS-ilnd-1 13-¢v-04806/pdf/USCOURTS-ilnd-1 13-

cv-04806-0.pdf
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