Consumer News Alert
Recent Decisions

ince 2006, the Center for Consumer Law has pub-
lished the “Consumer News Alert.” This short news-
letter contains everything from consumer tips and
scam alerts, to shopping hints and financial calcula-
tors. It also has a section just for attorneys,
highlighting recent decisions. The alert is delivered
by email three times a week. Below is a listing of some of the cases
discussed during the past few months. If a link does not work, it
may be necessary to cut and paste it to your browser. To subscribe
and begin receiving your free copy of the Consumer News Alert
in your mailbox, visit www.peopleslawyer.net.

FEDERAL CIRCUIT COURTS

Arbitration clause requiring arbitration ar Cheyenne River Sioux is
unenforceable. The Eleventh Circuit held that an arbitration agree-
ment’s forum selection clause mandating the use of an illusory
and unavailable arbitral forum rendered the clause unenforceable.
Because neither party disputed that the Cheyenne River Sioux
Tribe (CRST) forum was unavailable, the court agreed with the
district court that it cannot enforce the delegation clause or the
underlying arbitration agreement. Parm v. National Bank of CA,
835 E3d 1331 (11th Cir. 2016). http://law.justia.com/cases/
federal/appellate-courts/cal1/15-12509/15-12509-2016-08-29.
html

Arbitration designating NAF as forum unenforceable. Plaintiff
signed an arbitration agreement providing that any disputes be-
tween her and her payday lender would be resolved by arbitration
before the National Arbitration Forum (NAF). When plaintiff
tried to take her case to arbitration, however, NAF refused to ac-
cept it pursuant to a consent decree that prohibited NAF from
accepting consumer arbitrations. The Second Circuit agreed with
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the district court that the arbitration agreement contemplated ar-
bitration only before NAF and thus affirmed the district court’s
decision declining to compel arbitration before a different arbitra-
tor. Moss v. First Premier Bank, 835 F3d 260 (2nd Cir. 2016).
http://www.stuevesiegel.com/assets/Documents/Current%20

case%20links/SecondCircuitOpinionMossvPremier2016.pdf

Traditional arbitration waiver analysis does not apply where there is
a substantial change in the law. The Third Circuit held that that
the traditional waiver analysis is not applicable where it would
have been futile to try to exercise the right to compel individual
arbitration that was unenforceable under then-existing law. After
confirming that it would have been futile under then-existing law
for the Defendants to have sought to compel individual arbitra-
tion prior to the Concepcion decision, the court found that the
Defendants could not be penalized for failing to pursue a right
that did not exist under New Jersey law. Because they had sought
individual arbitration shortly after Concepcion had been decided
and no prejudice had resulted there from, the Defendants had
not waived their right to compel individual arbitration. Chassen
v. Fidelity Natl Fin., Inc., 836 E3d 291 (3rd Cir. 2016). http://
www?2.ca3.uscourts.gov/opinarch/153789p.pdf

Automobile dealer is a creditor under Equal Credit Opportunity
Act. The Sixth Circuit recently held that an automobile dealer
is a “creditor” under the federal Equal Credit Opportunity Act,
and was not excepted from the requirement to provide adverse
action notices, as the dealer did not “merely arrange for credit
by referring applicants to lenders.” The court pointed out that
under Regulation B, “those who merely arrange for credit by refer-
ring applicants to lenders are considered ‘creditors’ solely for the
purposes of the ECOA’s prohibitions on discrimination and dis-
couragement. ... Under Regulation B, in other words, ‘creditors’
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who act as mere middle-men between applicants and lenders have
no affirmative obligation to provide applicants with notice stating
the reasons for any adverse action.” The Sixth Circuit, however,
agreed with the district court that the dealer was a “creditor” sub-
ject to the ECOA’s notice requirement because it was a “person
who regularly arranges for the extension, renewal or continuation
of credit” and fell within the statutory definition. Zyson v. Ster-
ling Rental, 836 E3d 571 (6th Cir. 2016). http://caselaw.findlaw.
com/us-6th-circuit/1747483.html

Unlawful charge for interest upon interest violates Fair Debt Col-
lection Practices Act. The Eighth Circuit held that there exists no
de minimis exception to FDCPA liability based upon low dollar
amounts. The court found that debt collectors’ false representa-
tions about the availability of remedies or amounts owed under
state law, like representations of fact, are to be viewed through
the unsophisticated-consumer standard and may be actionable
pursuant to the FDCPA. Haney v. Portfolio Recovery Assoc., 837
F3d 918 (8th Cir. 2016). http://law.justia.com/cases/federal/

appellate-courts/ca8/15-1932/15-1932-2016-09-21.heml

Uber arbitration agreement is valid and enforceable. The Ninth
Circuit reversed the district court and ordered Uber drivers to
individually arbitrate the claims in arbitration. The court found
that the agreements were not unconscionable, particularly given
that drivers were provided with the option to opt out of the ar-
bitration provision. Mohamed v. Uber Tech., Inc., 836 F3d 1102

(9th Cir. 2016). https://cdn.ca9.uscourts.gov/datastore/opin-
ions/2016/09/07/15-16178.pdf

Claims under the Fair Credit Reporting Act barred by statute of limi-
tations discovery rule. The 6th Circuit held that the statute of limi-
tations under the FCRA commences when the claimant discovers
the facts of the claim, not that the facts constitute a legal violation.
The plaindff filed suit against the employer and the reporting
agency for violations of the FCRA. The FCRA's statute of limita-
tions require claims be commenced the earlier of two years after
the date of discovery or five years after the date of the violation.
Consequently, the limitations period commenced when the plain-
tiff discovered that the employer had obtained his credit report
without his consent. Rocheleau v. Elder Living Construction, 814
E3d 398 (6th Cir. 2016). https://scholar.google.com/scholar ca
se?case=712294073256878076&qg=Rocheleau+v.+Elder+Living+
Constr.,+814+F.3d+398&hl=en8as sdt=40068&as vis=1

Law firm and substitute trustees were “debr collectors” subject to the
FDCPAS regulation. The Fourth Circuit noted that although the
defendants were engaged ion foreclosure proceedings, “nothing
in [the] language [of the FDCPA] requires that a debt collector’s
misrepresentation [or other violative actions] be made as part

of an express demand for payment or even as part of an action
designed to induce the debtor to pay.” The court stated, “It is
clear from the complaint in this case that the whole reason that
the White Firm and its members were retained by Wells Fargo
was to attempt, through the process of foreclosure, to collect on
the $66,500 loan in default. McCray v. Federal Home Loan Mortg.
Corp., 839 F3d 354 (4th Cir. 2016). http://caselaw.findlaw.com/
us-4th-circuit/1750605.html

Court refuses to certify a class action based on alleged late filing of
mortgage satisfaction. Citing Spokeo, Inc. v. Robins, 136 S. Ct.
1540, 1548 (2016), the Eleventh Circuit held that, because the
lead plaintiff did not allege the violations actually caused him any
harm or could do so, he lacked standing to sue and the Court thus
lacked subject matter jurisdiction. Nicklaw v. CitiMortgage, Inc.,
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839 F3d 993 (11th Cir. 2016). http://media.call.uscourts.gov/
opinions/pub/files/201514216.ord.pdf

Credit reporting agency has no obligation to hire expert to verify sig-
nature.
TransUnion prepared a credit report which revealed, based on
information obtained from Toyota, that Brill was in arrears on
an extension of a vehicle lease. Brill claimed that his signature
was forged by a former girlfriend. He demanded that TransUnion
“conduct a reasonable reinvestigation” under the Fair Credit Re-
porting Act, 15 U.S.C. 1681i(a)(1)(A). At TransUnion’s request,
Toyota confirmed that the name on the extension was Brill; it
did not try, and was not asked to try, to determine whether the
signature was a forgery. The Seventh Circuit affirmed dismissal of
Brill’s suit against Transunion. TransUnion had no duty to verify
the accuracy of Brill’s signature. The court stated:
Forcing a credit reporting agency to hire a handwriting
expert in every case of alleged forgery would impose an
expense disproportionate to the likelihood of an accu-
rate resolution of the dispute over whether it was indeed
forgery. And so the Fair Credit Reporting Act’s provi-
sions for identity theft, 15 U.S.C. §§ 1681c-1, c-2, sen-
sibly ask persons who believe they are or may be victims
of credit fraud to report to the police before turning
to the credit reporting agency. As far as we know, Brill
didn’t do that.
Brill v. TransUnion LLC, 838 E3d 919 (7th Cir. 2016). hetp://law.

justia.com/cases/federal/appellate-courts/ca7/16-1091/16-1091-
2016-10-04.html

Attempting to collect time-barred debt can violate fair Dent Collec-
tion Practices Act, even if it does not threaten litigation. The Fifth
Circuit considered whether a collection letter for a time-barred
debt which contained a discounted “settlement offer” but which
was silent as to the unenforceability of the debt and did not
threaten litigation could mislead an unsophisticated consumer
to believe that the debt could be enforceable in court and thus
violate the FDCPA. The court reversed the district court and
ruled that, regardless of whether litigation is threatened, a col-
lection letter violates the FDCPA if its statements could mislead
an unsophisticated consumer to believe that the time-barred debt
is legally enforceable. Daugherty v. Convergent Outsourcing, Inc.,
836 E3d 507 (5th Cir. 2016). http://www.ca5.uscourts.gov/
opinions%5Cpub%5C15/15-20392.0.pdf

Continuing work constitutes acceptance of arbitration agreement.
The Sixth Circuit, in an unpublished decision, held that under
Kentucky law, merely continuing to work for an employer consti-
tutes assent to an arbitration agreement when that agreement is a
condition of employment—even if the employee has not signed
an acknowledgement form. Aldrich v. University of Phoenix, Inc.,
No. 16-5276, 2016 U.S. App. LEXIS 19296 (6th Cir. Oct.

24, 2016). hup://www.lexislegalnews.com/articles/12216/6th-
circuit—no—signature—necessarg—to—enforce—arbitration—agreement—

under-kentucky-law

Enforcing a security interest in not debt collection under Fair Debt
Collection Practices Act (FDCPA). Borrower sued ReconTrust and
Countrywide, claiming they violated federal law in pursuing
foreclosure after she defaulted on her loan. In particular, the bor-
rower alleged that ReconTrust violated the FDCPA by sending
her default notices stating the amounts owed. The district court
dismissed that claim, finding the trustee was not a debt collec-
tor engaged in debt collection under the FDCPA The Ninth Cir-
cuit affirmed, holding that merely enforcing a security interest
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is not “debt collection” under the FDCPA. In so holding, the
court disagreed with earlier decisions by the Fourth and Sixth
Circuits, creating a split between the circuits. Ho v ReconTrust

Co., NA., No. 56884, 2016 U.S. App. LEXIS 18836 (9th Cir.

Oct. 19, 2016). https://cdn.ca9.uscourts.gov/datastore/opin-
ions/2016/10/19/10-56884.pdf

HOA fine is debt for purposes of Fair Debt Collection Practices Act.
Plaintiffs filed suit against defendants, alleging that the five letters
sent to them between May 16 and December 13, 2013 violated
the Fair Debt Collection Practices Act (FDCPA). The district
court granted summary judgment to defendants. The Eleventh
Circuit reversed. The court concluded that the district court erred
in concluding that the HOA fine at issue is not a debt for FC-
CPA purposes and granting summary judgment on that basis.
Agrelo v. Meloni Law Firm, 841 F3d 944 (11th Cir. 2016). heep://

law.justia.com/cases/federal/appellate-courts/cal 1/15-14136/15-
14136-2016-11-09.html

Federal Arbitration Act deadline for filing to vacate an award may
be tolled. Move started a FINRA arbitration against Citigroup.
Move expressed its strong desire to have an experienced attorney
as chair, given the complexity of the claims. It gave top ranking to
“James H. Frank,” who certified to FINRA that he had a law de-
gree and was licensed in three states. Mr. Frank then served as the
chair of the three-person panel, signing a unanimous award deny-
ing Move’s claims in December of 2009. In fact, the person who
served as chair had lied about his qualifications and was not even
a licensed attorney. Move did not discover this fact until 2014.
Move then filed a motion to vacate the arbitration award. The dis-
trict court denied the motion, noting that the Federal Arbitration
Act requires that the losing party move to vacate an arbitration
award within three months. The Ninth Circuit reversed, finding
“that the FAA is subject to equitable tolling. ” Move, Inc. v. Citi-
group Global Markets, Inc., 840 F3d 1152 (9th Cir. 2016). heep://

law.justia.com/cases/federal/appellate-courts/ca9/14-56650/14-
56650-2016-11-04.heml

Banks Failure to Stop Theft of Deposit Funds Could Constitute “Aid-
ing and Abetting.”

The Eleventh Circuit held that a noncustomer pleaded sufficient
facts to bring state law negligence and fraud causes of action
against a bank when a bank customer engaged in the fraud. The
Court held that “[blecause banks do have a duty to safeguard
trust funds deposited with them when confronted with clear evi-
dence indicating that those funds are being mishandled, a bank’s
inaction — that is, its failure to stop the theft of such trust funds
— can constitute substantial assistance” sufficient to state a claim
for “aiding and abetting fraud” against a bank. Chang v. JPMorgan
Chase Bank, N. A., 814 E3d 914 (11th Cir. 2016). http://media.
call.uscourts.gov/opinions/pub/files/201513636.pdf

FEDERAL DISTRICT COURTS

Court awards $84,000 to collector’s attorney in a Fair Debt Collec-
tions Practices Suit. In an FDCPA suit, consumer’s attorney failed
to communicate settlement offer to client because the offer did
not include payment of his fees in the related state law collection
action. The court awarded sanctions in the amount of $84,000.
The court noted, “The responsibility to convey the existence and
terms of settlement offers to clients is one of an attorney’s most
important duties.” Blowers v. Lerner, No. 1:15-cv-889-GBL-
MSN, 2016 U.S. Dist. LEXIS 118773 (E.D. Va. Aug. 31, 2016).

http://www.bloomberglaw.com/public/document/Blowers v
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Lerner No 115cv889GBILMSN 2016 BL 286739 ED Va
Aug 31 20

Ban on nursing home use of pre-dispute arbitration agreements
blocked. A federal court enjoined the federal Centers for Medicare
and Medicaid Services (‘CMS”) from enforcing a rule, promul-
gated on September 28, 2016, which barred pre-dispute arbitra-
tion agreements between nursing facilities in the Medicare or
Medicaid programs and their nursing home residents. The rule
was to take effect on November 28. The court concluded that
in promulgating the Rule, CMS had failed to prove that a ban
on pre-dispute arbitration agreements was necessary to protect
nursing home residents and within its existing statutory authority.
This ruling means that nursing homes would not be in regula-
tory jeopardy while the preliminary injunction is in place if they
do not act by November 28. However, as the courts decision is
preliminary only, the Rule may be reinstated in future legal pro-
ceedings in the case. Am. Health Care Assn v. Burwell, No. 3:16-
CV-00233, 2016 U.S. Dist. LEXIS 154110 (N.D. Miss. Nov. 7,

2016). https://consumermediallc.files.wordpress.com/2016/11/
nursingarbinj.pdf

STATE COURTS

Initiating a lawsuit five years before requesting arbitration does nor
constitute a waiver. In 2010, Citibank filed a debt collection ac-
tion against Perry. In 2015, Perry filed an answer to Citibank’s
complaint and a class counterclaim alleging that Citibank had
violated the West Virginia Consumer Credit and Protection Act.
Citibank then filed a motion asking the court to compel arbi-
tration of the parties’ claims. The circuit court concluded that
Citibank had implicitly waived its right to arbitration by filing
suit in circuit court and waiting nearly five years before seeking to
invoke its contractual right to arbitrate. Citibank appealed. The
West Virginia Supreme Court reversed, holding that Citibank did
not waive its right to compel arbitration in this matter. Citibank,
N.A. v. Perry, No. 15-1121, 2016 W. Va. LEXIS 821 (Nov. 10,

2016). hteps://casetext.com/case/citibank-na-v-perry

State of Georgia has authority to regulate out of state payday lend-
ers. Defendants operate outside the State of Georgia and their
dealings with Georgia borrowers occurred telephonically or over
the Internet. When a loan is funded, the funds are transferred to
the borrower via electronic transfer to the borrower’s bank ac-
count. The State sought civil penalties and injunctive and other
equitable relief thru its payday lender statute. The Georgia Su-
preme Court affirmed the trial courts refusal to dismiss. Western

Sky Fin., LLC v. Georgia, 2016 WL 6407256 (Ga. Oct. 31, 2016).

http://cases.justia.com/georgia/supreme-court/2016-s16a1011.
pdfrts=1477915285

Common-law defense cannot be raised to defeat a claim under the
Texas DTPA or the Insurance Code. In a case that involved a claim
by an insured based on a policy he did not read, a Texas appellate
court recognized that common law defenses cannot be raised to
defeat a claim based on a misrepresentation under the Texas De-
ceptive Trade Practices Act or Insurance Code. The court noted
that “Appellant’s uncontested affidavit avers that he did not read
the policy before accepting it because he relied upon Geisler’s as-
surances the policy provided coverage from “loading to unload-
ing,” as well as all of the scenarios appellant posited. Wyly v. In-
tegrity Ins. Sols., No. 14-15-00042-CV, 2016 Tex. App. LEXIS
11264 (App.—Houston [14th Dist.] Oct. 18, 2016). http://
cases.justia.com/texas/fourteenth-court-of-appeals/2016-14-15-

00042-cv.pdfrts=1476807046
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