Consumer News Alert
Recent Decisions

Since 2006, the Center for Consumer Law has
published the “Consumer News Alert.” This short
newsletter contains everything from consumer tips
and scam alerts, to shopping hints and financial
calculators.

It also has a section just for attorneys high-
lighting recent decisions. The alert is delivered by email three
times a week. Below is a listing of some of the cases discussed
during the past few months. If a link does not work, it may be
necessary to cut and paste it to your browser. To subscribe and
begin receiving your free copy of the Consumer News Alert in
your mailbox, visit http://www.peopleslawyer.net/

U.S. SUPREME COURT

Supreme Court allows consumers to sue Apple for antitrust violations.
The Supreme Court has allowed a major antitrust case to proceed
against Apple for alleged monopolization of the iPhone app mar-
ket. The Court split 5-4 over whether such claims were barred
by the direct-purchaser rule established by the Court’s decision
in Hllinois Brick Co. v. Illinois, 431 U.S. 720 (1977). Justice Brett
M. Kavanaugh, joined by the Court’s four more liberal justices,
wrote for the majority, while Justice Neil M. Gorsuch, joined by
the Court’s other conservative justices, dissented.
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The majority concluded that they were direct purchasers
who could sue, stating: “It is undisputed that the iPhone own-
ers bought the apps directly from Apple. Therefore, under 7//i-
nois Brick, the iPhone owners were direct purchasers who may
sue Apple for alleged monopolization.” The majority deemed it
dispositive that iPhone owners pay any overcharge on apps to Ap-
ple directly, with no intermediary. The Court dismissed Apple’s
theory that /l/inois Brick allows consumers to sue only the party
that sets the retail price—in this case, the app developers—re-
gardless of which party sells the product. Apple Inc. v. Pepper, 139
S. Ct. 1514 (2019).
https://www.supremecourt.gov/opinions/18pdf/17-204 bqg7d.

pdf

FEDERAL CIRCUIT COURTS OF APPEALS

Assignee” does not identify creditor as required by FDCPA. The
Third Circuit held that a collection letter from the firm failed
to spell out the identity of the creditor. The consumer received
a letter from Lyons Doughty & Veldhuis, which said the firm
represented Capital One Bank (USA), N.A., and identified that
company as the “assignee” of three other entities. The court found
the term “assignee” is a “legal term that would not necessarily help
the least sophisticated consumer understand the relationships be-
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tween the parties listed.” The court noted that while the letter
identifies Capital One Bank as Lyons Doughty & Veldhuis’s client
and conveys that the firm has been retained to collect a debt, “the
least sophisticated debtor could still think that any one or more of
the listed entities was owed the debt.” “Thus, the letter’s reference
to three other entities, as well as its ‘assignee’ language, ‘overshad-
owed’ the creditor’s identity.” Gross v. Lyons Doughty & Veldhuis
PC,___ EAppx___ (3d Cir. 2019).
https://law.justia.com/cases/federal/appellate-courts/ca3/19-
1031/19-1031-2019-07-10.html

Prohibited information on envelope is injury for purposes of FDCPA.
The Third Circuit confronted a FDCPA issue posed by a debt
collector’s conduct. The debt collector sent the debtor a letter
with a “QR” code on the outside of the envelope that, if scanned,
revealed the debtor’s account number with the collection agen-
cy. She brought suit, alleging violation of an FDCPA provision
that prohibits debt collectors from placing language or symbols
other than their own return addresses on envelopes containing
communications with debtors. The purpose of the provision is
to avoid infringing the debtor’s privacy by revealing information
that could be used to determine that she is the subject of debt-
collection efforts.

The court held that the debtor had standing to sue
because the disclosure of confidential information (in the form
of a code revealing her account number) inflicted a harm that
Congress had determined was an injury. The court reasoned that,
through the QR code, “protected information has been made
accessible to the public,” and this disclosure “is itself the harm”
Congtess intended to protect against. Thus, the debtor suffered
an injury through the public display of private information re-
gardless of whether anyone actually scanned the barcode and read
the account number. DiNaples v. MRS BPO, LLC, ___ E3d ___
(3d Cir. 2019).
https://law.justia.com/cases/federal/appellate-courts/ca3/18-
2972/18-2972-2019-08-12.html

Debt collector cannot enforce original creditors arbitration agreement.
A consumer executed a credit card agreement with a creditor con-
taining an arbitration clause. After the consumer fell behind on
her payments, her account was referred to the debt collector for
collection. The consumer filed suit against the debt collector, al-
leging that one of the collection letters violated the FDCPA by
“failing to inform her whether interest would continue to accrue
on her account.” The debt collector moved to compel arbitration
based on the provision in the consumer’s credit card agreement
with the original creditor, under a third-party beneficiary, agen-
cy, or equitable-estoppel theory. The district court rejected each
theory and denied the motion, concluding that (i) the agreement
did not “evince an intent to benefit” the debt collector; (ii) the
FDCPA claim “did not bear a sufficient nexus to the credit-card
agreement”; and (iii) the debt collector could not equitably estop
the consumer from resisting arbitration under the Third Circuit’s
previous interpretation of South Dakota law.

On appeal, the Third Circuit agreed with the district
court. Orn v. Alltran Fin,, L2, __ F Appx___ (3d Cir. 2019).
https://buckleyfirm.com/sites/default/files/Buckley%20In-
foBytes-%200rn%20v.%20Alltran%20Financial%2C%20
L.P-%203rd%20Circuit%200pinion%20-%202019.07.12.pdf
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Procedural unconscionability determination was for judge not arbi-
trator, notwithstanding a delegation clause. The district court com-
pelled arbitration finding that there was a meeting of the minds
and that the “procedural unconscionability objection went to the
enforceability of the Arbitration Agreement and not its forma-
tion,” and must “be decided by the arbitrator under the Arbitra-
tion Agreement’s delegation clause.”

On appeal, the Fifth Circuit held that there was a “meet-
ing of the minds” based upon the employee’s electronic acknowl-
edgment of the Arbitration Agreement and its terms. However,
the Fifth Circuit reversed the district court’s referral of the pro-
cedural unconscionability challenge to arbitration. Under Mis-
sissippi law, the court found it was clear that “[p]rocedural un-
conscionability goes to the formation of the contract.” Although
recognizing that unconscionability allegations relating to the con-
tract as a whole are from the arbitrator, the court held that the
employee’s “procedural unconscionability objection challenges
the formation of the Arbitration Agreement itself” and “the dis-
trict court had the duty to resolve this challenge” notwithstanding
the delegation clause. Bowles v. OneMain Fin. Grp., LLC, 927
F.3d 878 (5th Cir. 2019).
https://law.justia.com/cases/federal/appellate-courts/ca5/18-

60749/18-60749-2019-06-19.html

Congress, not the courts, is responsible for changing the rules for
discharging student loan debt in bankruptcy. Borrower, who be-
came unable to make payments on her student loans and other
debts, initiated an adversarial action against the Department
of Education in bankruptcy court after receiving a general dis-
charge of her debts, in an attempt to have two student loans
discharged as well. While Borrower was able to prove that her
monthly expenses exceed her income, the bankruptcy and
district courts found that she failed the three-prong test for
evaluating claims of “undue hardship.” Borrower failed to (i)
show that she was “completely incapable of employment now
or in the future”; or (ii) prove that her present state of affairs
was likely to persist through the bulk of the loan repayment
period. Borrower appealed, arguing that the three-prong test
“is inconsistent with the plain meaning of the term ‘undue
hardship’” and urged the appellate court to adopt instead “a
‘totality of the circumstances’ test.”

On appeal, the Fifth Circuit agreed with the lower
courts, stating that when Congress amended the bankruptcy
law regarding the discharge of federal student loans, the in-
tent was to limit it to cases of “undue hardship” in order to
prevent the use of bankruptcy except in the most compelling
circumstances. According to the appellate court, until an en
banc panel or the Supreme Court reviews the standard, the
panel finds no error in the lower courts’ decision.

Thomas v. Dep’t of Educ., 931 E3d 449 (5th Cir. 2019).

https://buckleyfirm.com/sites/default/files/Buckley%20Info-
Bytes%20-%20Thomas%20v.%20Department%200f%20Edu-
cation%20-%205th%20Circuit%200pinion%202019.07.30.

pdf

FTC5 restitution award cannot stand. The Seventh Circuit reversed
a $5.2 million restitution award won by the Federal Trade Com-
mission in a case against an allegedly deceptive credit monitoring
service, overturning precedent to find that the statute the agency
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sued under does not authorize such an award.

The restitution award came as part of a summary judg-
ment order that a lower court entered in the FTC’s case against
Credit Bureau Center LLC and company owner Michael Brown,
brought under Section 13(b) of the Federal Trade Commission
Act. But the court found that the “forward-facing” statute autho-
rizes only injunctive relief for ongoing or prospective harm, and
restitution remedies past conduct, so the commission cannot pur-
sue both forms of relief under the same statute. “Beyond the con-
ceptual tension, this requirement raises an illogical implication: It
would condition the Commission’s ability to secure restitution for
past conduct on the existence of ongoing or imminent unlawful
conduct,” the court said.

Section 13(b) also requires the FTC to weigh equities
and consider its likelihood of success when seeking relief under
the statute. That is “procedurally incompatible” with a bid for
restitution, “which has its own preconditions” and is authorized
under separate FTCA provisions, the panel said. FTC v. Credit
Bureau Ctr.,, _ E3d ___ (7th Cir. 2019).

https://law.justia.com/cases/federal/appellate-courts/ca7/18-
2847/18-2847-2019-08-21.html

Bona fide ervor defense applies to collection of time-barred debr. The
Seventh Circuit affirmed a summary judgment for a debt collec-
tor, concluding the collector’s FDCPA violations were uninten-
tional and the debt collector was entitled to the bona fide error
defense.

The consumer made his last credit card payment in
August 2010, but attempted to make an additional payment in
June 2011, which never cleared. In December 2015, the debt
collector sent a collection letter to the consumer and subse-
quently filed a collection action in state court, both assuming
a last payment date of June 2011, the date of the payment that
did not clear. The state court dismissed the suit because the last
payment that actually cleared was outside of the state’s five-year
statute of limitations, meaning the debt was time-barred. The
consumer filed suit against the debt collector for violating the
FDCPA’s prohibition on collecting time-barred debt.

The appellate court determined that the FDCPA
violations were unintentional, as the debt collector was unaware
that the June 2011 payment had failed. Additionally, the
appellate court held that the debt collector was not required
under the FDCPA to independently verify the validity of the
debt to satisfy the requirements of the bona fide error defense.
Abdollahzadeh v. Mandarich Law Grp., LLP, 922 E3d 810
(7th Cir. 2019).

hteps://law.justia.com/cases/federal/appellate-courts/
ca7/18-1904/18-1904-2019-04-29.html

Hyperlinks are not enough for debt disclosure. The Sev-
enth Circuit found that an attempt to revive a wom-
an’s lawsuit, claiming it violated the Fair Debt Col-
lection Practices Act by failing to properly inform
her about debt obligations failed. The court held
that making her follow hyperlinks to the man-
dated disclosures was not lawful no-
tification.

The appellate

backed a lower court’s decision to

panel
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grant summary judgment to Beth Lavallee, concluding that Med-
1 failed to properly inform her about debt disclosures by sending
an email with links to a vendor’s website containing the docu-
ments and disclosures. By only conveying the company’s name,
email address and a link to the vendor, Med-1 failed to meet the
bar for what qualifies as “communication” under the FDCPA.
Lavallee v. Med-1 Solutions, LLC, _ E3d ___ (7th Cir. 2019).

hteps://law.justia.com/cases/federal/appellate-courts/ca7/17-
3244/17-3244-2019-08-08.html

Student loan borrowers can sue servicers under state consumer protec-
tion laws. A unanimous panel of the U.S. Court of Appeals for
the Seventh Circuit concluded that the federal Higher Education
Act (HEA) does not preempt state law claims against student loan
servicers. The case involves a student loan borrower who brought
a putative class action against the loan servicer alleging violations
of the Illinois Consumer Fraud and Deceptive Business Practices
Act, and constructive fraud and negligent misrepresentation un-
der Illinois common law. The district court granted the defen-
dant’s motion to dismiss concluding that these state law claims
were expressly preempted by the HEA. On appeal, the Seventh
Circuit reversed. Nelson v. Great Lakes Educ. Loan Servs., 928
E3d 639 (7th Cir. 2019).

http://media.ca7.uscourts.gov/cgi-bin/rssExec.
12Submit=Display&Path=Y2019/D06-27/C:18-1531:]:Hamilt

Debt collectors fee counts as an authorized cost under debror’s con-
tract. The Seventh Circuit considered whether a contract provi-
sion saying the signor would “be billed for any amounts that are
due and owing plus any costs (including reasonable attorney’s
fees) incurred by [Six Flags] in attempting to collect amounts
due,” included collection costs. The parties agree that NRA is
allowed to collect this fee if it was “expressly authorized by the
agreement creating the debt.” The contract explicitly allows for
“any costs.” “As the Supreme Court recently reiterated, the word
‘any’ signifies breadth.” See Smith v. Berryhill, 139 S. Ct. 1765
(2019). “Dictionary definitions confirm that the phrase ‘any
costs’ is broad enough to include this fee.”

“We therefore conclude that a percentage-based collec-
tion fee is a ‘cost’ within the meaning of this language.” Bernal v.

NRA Grp., LLC, 930 F.3d 891 (7th Cir. 2019).

hteps://law.justia.com/cases/federal/appellate-courts/ca7/17-
3629/17-3629-2019-07-19.html

Eighth Circuit affirms dismissal of a consumers suit
against a debr collector, alleging that its collection let-
ter violated the federal Fair Debr Collection Practices
Act. Below Credico’s name in the top right corner of

a debt collection letter, appeared the words “CREDIT-

COLLECTIONS-BUREAU.” Several lines below the

letter included the words “PROFESSIONAL DEBT

COLLECTORS.” The letter was sent to Klein in

Minnesota and signed by three people, includ-

ing Kathy Mitchell, who was not regis-

tered to collect debts in Minnesota.
The court found that an
unsophisticated consumer would

understand that “PROFESSION-
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AL DEBT COLLECTORS” and “CCB” respectively describe
and reference Credico. The court also found it was not an FDCPA
violation for the letter to be signed by an unregistered individual.
‘The court stated:
The relevant signature was one of three signatures on
the letter, and the other two signatories were both reg-
istered to collect debts in Minnesota. Further, Credico,
doing business as Credit Collections Bureau, is licensed
to collect debts in Minnesota, so it could legally collect
the debt, and Mitchell’s signature was not an unfair or
unconscionable means to attempt to collect a debt.

Klein v. Credico Inc., 922 F.3d 393 (8th Cir. 2019).

hteps://scholar.google.com/scholar_case?case=26657185239406
094268&q=Klein+v.+Credico+Inc&hl=en&as sdt=40003

$31.8 billion in robocall damages reduced to $32 million. The Eighth
Circuit refused to put marketing company ccAdvertising on the
hook for more than $1.6 billion in statutory damages for making
millions of illegal robocalls in violation of the Telephone Con-
sumer Protection Act. The court found that the lower court was
right to reduce the “shockingly large” sum to $32.4 million.

The TCPA provides for uncapped statutory damages of
$500 per violation, an amount that can only be reduced if the
award is deemed unconstitutional. The lower court did just that,
finding that the $1.6 billion in statutory damages required by the
TCPA was “obviously unreasonable and wholly disproportionate
to the offense” and that a penalty of $10 per call was more ap-
propriate.

A three-judge Eighth Circuit panel on Tuesday agreed
with the district court’s assessment that a $1.6 billion award would
violate the Constitution’s due process clause, finding that ccAd-
vertising’s conduct did not warrant the “shockingly large” penalty.
Golan v. FreeEats.com, Inc., 930 E3d 950 (8th Cir. 2019).

hteps://law.justia.com/cases/federal/appellate-courts/ca8/17-
3156/17-3156-2019-07-16.html

Arbitration clause was acknowledged, not accepted. The Eighth Cir-
cuit agreed with the district court that the applicable arbitration
and delegation provisions contained in the employee handbook
were not enforceable contracts under Missouri state law.

The court noted that agreements to arbitrate are a mat-
ter of contract law. While it was undisputed that these arbitra-
tion provisions were contained in the electronically-accessible
employee handbook, the court found that no contract had been
formed under Missouri contract law. On two separate occasions,
the plaintiff had been electronically presented with the employee
handbook containing these provisions. And on each occasion, the
plaintiff clicked on an acknowledgement of review. However, she
did not recall actually reviewing the employee handbook, and
there was no evidence that she ever reviewed its text. Shockley v.
PrimeLending, 929 E3d 1012 (8th Cir. 2019).

hteps://law.justia.com/cases/federal/appellate-courts/ca8/18-
1235/18-1235-2019-07-15.html

Constitutionality of CFPB upheld. In a unanimous opinion the
Ninth Circuit decided a challenge to the CFPB’s structure. The
CFPB is headed by a single Director who exercises substantial ex-
ecutive power but can be removed by the President only for cause.
Relying on the Supreme Court’s separation-of-powers decisions
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in Humphreys Executor v. United States, 295 U.S. 602 (1935),
and Morrison v. Olson, 487 U.S. 654 (1988), the court held that
the CFPB’s structure is constitutionally permissible. Consumer
Financial Protection Bureau v. Seila Law LLC, 923 E3d 680 (9th
Cir. 2019).

http://cdn.ca9.uscourts.gov/datastore/opin-

ions/2019/05/06/17-56324.pdf

FCRA time period begins to run _from date of entry. The Ninth Cir-
cuit held the seven-year period for reporting adverse items under
§ 1681c(a)(5) of the Fair Credit Reporting Act (FCRA) runs from
the “date of entry” of an item and not the “date of disposition.”
The decision offers a detailed analysis of how to report non-convic-
tion criminal charges, specifically when the seven-year reporting
window begins to run and whether a dismissal of an earlier charge
constitutes an independent, reportable adverse item. Moran v.
The Screening Pros, LLC, 923 E3d 1208 (9th Cir. 2019)

hteps://law.justia.com/cases/federal/appellate-courts/ca9/12-
57246/12-57246-2019-05-14.html

Ninth Circuit clarifies standard for multi-state class action settle-
ments. The decision provides an easier standard for certifying sez-
tlements with variations in state law and allows class actions, even
nationwide classes, to be settled on a less stringent standard than
litigated classes. The decision does not change the requirement
for heightened standards and a rigorous analysis for class certifica-
tion. In re Hyundai and Kia Fuel Economy Litigation, 926 E.3d
539 (9th Cir. 2019).

http://cdn.ca9.uscourts.gov/datastore/opin-

ions/2019/06/06/15-56014.pdf

Misleading offer to “resolve” a time-barred debt when there is no
accompanying disclosure that the debr is time-barred, may violate
EDCPA. The Eleventh Circuit first noted that, with regard to a
collection letter seeking payment on a time-barred debt, an ex-
press threat of litigation is not required to state a claim for relief
under § 1692e¢ so long as one can reasonably infer an implicit
threat. The court then noted that the question in the instant
case is whether it is plausible that a reasonable jury could find
that this representation to “resolve” the matter would so mislead
an unsophisticated consumer. It concluded that “it is at least
plausible that the collection letter Defendants sent to Plaintiff
would have been ‘false, deceptive, or misleading’ to the ‘least
sophisticated’ recipient of the letter, in violation of § 1692e of
the FDCPA. The court reversed the district court’s dismissal of
the consumer’s claim. Holzman v. Malcolm S. Gerald & Assocs.,
Inc.,, 920 F.3d 1264 (11¢h Cir. 2019).

https://law.justia.com/cases/federal/appellate-courts/cal 1/16-
16511/16-16511-2019-04-05.html

Circuit split on FACTA standing. The Eleventh Circuit affirmed a
$6.3 million settlement between Godiva Chocolatier, Inc. and a
class of plaintiffs who alleged that Godiva violated the Fair and
Accurate Credit Transactions Act (FACTA) by printing too many
digits of the plaintiffs’ credit cards on their receipts. In holding
that the class representative, Dr. David Muransky, had standing
to bring a FACTA claim, the Eleventh Circuit split with other
circuits, teeing the issue up for the Supreme Court.

In Spokeo, Inc. v. Robins, 136 S. Ct. 1540 (2016), the
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Supreme Court held that “Article III standing requires a concrete
injury even in the context of a statutory violation.” The Supreme
Court explained that a “risk of real harm” might satisfy the re-
quirement, but that not all statutory violations “cause harm or
present any material risk of harm.” Since Spokeo, the Second,
Third, Seventh, and Ninth circuits—as well as several district
courts—have dismissed FACTA claims for a lack of standing.

The Eleventh Circuit now stands alone in holding that a
plaintiff has standing to bring a FACTA claim by simply alleging
a procedural violation and a “heightened risk of identity theft.”
Relying on pre-Spokeo precedent, the court held that the “risk [of
harm] need be no more than an ‘identifiable trifle’ to be concrete”
within the meaning of Spokeo. Muransky v. Godiva Chocolatier,
Inc., 922 F3d 1175 (11th Cir. 2019).

https://www.consumerfinancialserviceslawmonitor.com/wp-con-
tent/uploads/sites/501/2019/05/Muransky-v.-Godiva-FACTA-

Standing.pdf

Fee shifting attorneys fees award not increased by ‘risk.” The Elev-
enth Circuit held that when a defendant agrees to pay class-action
fees in a class-action settlement, in an amount to be determined
by the district judge, separate from the fund set up by the settle-
ment to compensate class members, the attorney’s fee may 7oz in-
clude a fee multiplier. Based on the holding of a Supreme Court
case dealing with statute fee-shifting, the court stated:
For this reason, not adjusting fees for risk is consistent
with fee-shifting statutes. These statutes limit fees to
prevailing parties, and adjusting fees for risk effectively
subsidizes the attorney’s losing cases—a result at odds
with the prevailing party requirement. Plus, enhancing
for risk “would make the setting of fees more complex
and arbitrary, hence more unpredictable, and hence
more litigable.” For all of these reasons, the Supreme
Court decreed that courts could not use a multiplier in
statutory fee-shifting cases to account for risk.

okokok

But this is a contractual fee-shifting case, not a com-
mon-fund case. As such, it is more closely related to
the Supreme Court precedent governing fee-shifting
statutes. And just because precedent is not technically
binding does not mean we should blithely disregard it.
To promote consistency in the law, we should adhere to
precedent where its reasoning applies.

In re The Home Depot Inc., Customer Data Security Breach

Litig., 931 E3d 1065 (11th Cir. 2019).

htep://media.call.uscourts.gov/opinions/pub/files/201714741.
pdf

Split over FACTA continues. The D.C. Circuit has found that a
printed receipt containing all 16 digits of a customer’s credit card
number is an “egregious” enough violation of the Fair and Accu-
rate Credit Transactions Act to confer standing, further deepen-
ing a circuit split over the Supreme Court’s Spokeo standard.

A three-judge panel reversed a lower court’s ruling last
year that found consumer Doris Jeffries did not have Article IIT
standing to sue under FACTA because she noticed right away that
her receipt had too much financial information printed on it and
held onto it rather than throwing it away. The lower court said
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even though Centerplate had technically violated FACTA, which
prohibits vendors from printing more than the last five digits of a
credit card number on their customers’ receipts, Jeffries had not
suffered any harm because she pocketed the receipt and thus kept
it from potential fraudsters prying eyes.

In its ruling, however, the panel said a “FACTA viola-
tion as egregious as the one committed by Centerplate” confers
standing simply because the receipt in question drastically in-
creased Jeffries’ risk of falling victim to identity theft. Jeffries v.
Volume Servs. Am., Inc., 928 E3d 1059, (D.C. Cir. 2019).
https://www.cadc.uscourts.gov/internet/opinions.nsf/F33AD70

8B0A13B7C8525842B00503A3F/$file/18-7139-1795389.pdf

FEDERAL DISTRICT COURTS

Class attorneys receive $1M fee in TCPA class action settlement.
An llinois federal judge gave the final signoff to a $3.3 million
settlement, including $1 million in attorneys’ fees, to end a class
action accusing Mesa Laboratories Inc. of sending thousands of
unsolicited faxes for spore-testing services without the legally re-
quired opt-out information. The judge noted that while the fee
amount is “quite significant in terms of absolute dollar amount,”
class counsel’s one-third share of the money is consistent with
settlements that are reached within the Seventh Circuit.

Under the settlement, more than 3,000 settling class
members who received a spore-testing advertisement will receive
checks ranging from $550-$650 that will become void 90 days af-
ter their issue date. Class members who cash their checks will then
receive a check containing their pro rata share of any amount left-
over from uncashed checks, and any money left from the second
distribution will be donated to a ¢y pres recipient. James L. Or-
rington, II, DDS, PC. v. Mesa Laboratories Inc., No. 1:18-CV-
00841(N.D. IIL. filed Feb. 1, 2018).
https://www.courtlistener.com/recap/gov.uscourts.ilnd.348882/
gov.uscourts.ilnd.348882.42.0.pdf

Payday lender cannot force arbitration. A San Diego federal judge
ruled that a national payday lender cannot compel arbitration of a
proposed class action accusing it of gouging California borrowers
with high-cost loans. The court found that a 2017 ruling by the
state’s highest court sinks the arbitration provision that the lender
sought to enforce.

U.S. District Judge Gonzalo P. Curiel said the arbitra-
tion provision cited by the Kansas-based Speedy Cash included
language prohibiting the California borrowers behind the lawsuit
from pursuing claims for public injunctive relief in any setting.
This type of waiver was deemed unenforceable by the California
Supreme Court in 2017. The judge also found that this public
injunctive relief language was not only itself invalid but also fatal
to the rest of the arbitration provision, thanks to a “poison pill”
clause linked to the language’s continued survival.

Delisle v. Speedy Cash, 2019 WL 2423090 (S.D. Cal. 2019).
https://law.justia.com/cases/federal/district-courts/california/
casdce/3:2018cv02042/590568/23/

380 million Roundup verdict reduced to $25 million. A California
federal judge reduced an $80 million verdict against Monsanto
to $25 million, calling the company’s failure to warn about the
dangers of its Roundup weedkiller “reprehensible,” but finding
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the punitive damages awarded to a man who claims Roundup
caused his cancer unreasonably high. “The jury’s punitive
damages award [$75 million] was approximately 15 times
the size of the compensatory damages award,” the judge said.
“Monsanto’s conduct, while reprehensible, does not warrant a
ratio of that magnitude, particularly in the absence of evidence
showing intentional concealment of a known or obvious safety
risk.” Hardeman v. Monsanto Co., 385 F. Supp. 3d 1042 (N.D.
Cal. 2019).

hteps://www.cand.uscourts.gov/filelibrary/3734/PTO160.pdf

Damages for mental anguish are recoverable under the lexas Debr
Collection Act. A Texas Bankruptcy Court held that to show en-
titlement to mental anguish damages under the TDCA, “plaintiff
must put on evidence showing the nature, duration, and severity
of their mental anguish, thus establishing a substantial disruption
in the plaintiffs’ daily routine, or show a high degree of mental
pain and distress that is more than mere worry, anxiety, vexation,
embarrassment, or anger. A plaintiff is not required to show that
their mental anguish resulted in physical symptoms. Damages for
mental anguish may be proven by the claimant’s own testimony.”
Garza v. CMM Enters., LLC (In re Garza), 2019 WL 3365899
(Bankr. S.D. Tex. 2019).

hteps://casetext.com/case/garza-v-cmm-enters-llc-in-re-garza

Debt collector did not violate Fair Debt Collection Practices Act or
Texas Debt Collection law. A Texas federal district court found
that a collector’s service of a default judgment to a prior address
did not violate state or federal law. Alvarado v. Eltman Law, P.C.,
2019 WL 2249715 (N.D. Tex. 2019). https://scholar.google.
com/scholar case?case=16008446528421921165&hl=en&as
sdt=6&as vis=1&oi=scholarr

New York’s prohibition of arbitration agreements in sexual ha-
rassment claims is pre-empted by Federal Arbitration Act. Latif
v. Morgan Stanley & Co. LLC, 2019 WL 2610985 (S.D.N.Y.
2019).

hteps://www.seyfarth.com/dir docs/publications/LatifvMorgan
Stanley.pdf

Court rules that the New York statute prohibiting agreements to ar-
bitrate sexual harassment claims is inconsistent with and violated
the FAA. In 2018, New York passed a statute meant to address
claims of sexual harassment in the workplace. N.Y. C.P.LR. §
7515. Specifically, the statute prohibited contracts that required
parties to submit to mandatory arbitration to resolve allegations
or claims of unlawful sexual harassment.

As the first New York court to address the obvious
conflict between federal and state law, the court in Lazif ruled
that the New York statute prohibiting agreements to arbitrate
sexual harassment claims was inconsistent with and violated the
FAA. The court found that the employee’s sexual harassment
claims were subject to mandatory arbitration and granted the
employers’ motion to compel arbitration. Ladf v. Morgan
Stanley & Co. LLC, 2019 WL 2610985 (S.D.N.Y. 2019).

https://law.justia.com/cases/federal/district-courts/new-york/
nysdce/1:2018cv11528/506253/52/
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Replacing defective part with same part is not a breach of warranty.
A Michigan federal judge dismissed half the claims in a proposed
class action accusing Ford Motor Co. of selling trucks with defec-
tive brakes, finding that replacing a defective part with the same
part is not a breach of the company’s warranty. The judge stated:
“Nothing in this warranty should be construed as requiring defec-
tive parts to be replaced with parts of a different type or design
than the original part, so long as the vehicle functions properly
with the replacement part.”

Weidman v. Ford Motor Co., 2019 WL 3003693 (E.D. Mich.
2019).

https://casetext.com/case/weidman-v-ford-motor-co

STATE COURTS
California Supreme Court rejects strict class-certification ‘ascer-
tainability” requirement. The California Supreme Court issued a
unanimous decision rejecting a strict class-certification “ascertain-
ability” requirement sometimes associated with decisions of the
U.S. Court of Appeals for the Third Circuit. This paragraph sums
up the issue and the court’s conclusion:
This case is a putative class action brought on behalf of
retail purchasers of an inflatable outdoor pool sold in
packaging that allegedly misled buyers about the pool’s
size. We must decide whether the trial court abused its
discretion when it denied the representative plaintiff’s
motion for class certification on the basis that he had not
supplied evidence showing how class members might be
individually identified when the time came to do so.
The Court of Appeal upheld this ruling. It reasoned that
this evidence was necessary to ensure that proper notice
would be given to the class, and that without it, the trial
court could appropriately conclude that plaintiff had
not satisfied the ascertainability requirement for class
certification. We conclude that the trial court erred in
demanding that plaindff offer such evidence to satisfy
the ascertainability requirement.
It is important to note that this decision interprets California’s
class action rule, not Federal Rule 23. Noel v. Thrifty Payless, Inc.,
445 P.3d 626 (Cal. 2019).

hetps://www.courts.ca.gov/opinions/documents/S246490.PDF

Continuing to work constitutes consent to arbitration clause. The
California Court of Appeals, ruled that an employee impliedly
consents to an arbitration agreement by simply continuing to
work, despite never signing the arbitration agreement and even
outright rejecting it. The Court held that “California law in this
area is settled: When an employee continues his or her employ-
ment after notification that an agreement to arbitration is a con-
dition of continued employment, that employee has impliedly
consented to the arbitration agreement.” Diaz v. Sohnen Enters.,
2019 WL 1552361 (Cal. App. 2019).

hteps://law.justia.com/cases/california/court-of-appeal/2019/

b283077.html

FEDERAL AGENCIES
CFPB proposed FDCPA rules. The Consumer Financial Protection
Bureau has proposed a new rule that applies to the Fair Debt
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Collection Practices Act. The rule limits phone calls to seven a
week, although consumer groups wanted them limited to three,
and provides the debt collector may not call again for at least
one week after reaching the consumer. It also clarifies consumer
protection requirements for certain consumer debt collection dis-
closures. On the other hand, the rule would allow debt collectors
to send consumers an unlimited number of texts and emails.

The proposed rule also prohibits suits and threats of suit
on time-barred debts and requires communication to the con-
sumer before credit reporting. In a win for the industry, however,
the rule offers a number of safe harbors to protect debt collectors
from being sued.

Pursuant to the provisions of the FDCPA, the 538-
page proposal applies only to collection agencies, debt buyers,
collection law firms and loan services covered by the FDCPA.
Banks and other first-party creditors are exempt from the debt
collection law. Companies have will have 90 days to comment on
the CFPB’s notice.

The proposed rule is available at, hteps:/files.
consumerfinance.gov/f/documents/cfpb debt-collection-

NPRM.pdf
A Washingon Post article is available here, https://www.washing-

tonpost.com/business/2019/05/07/trump-administration-wants-

allow-debt-collectors-call-times-week-text-email-much-they-

want/?noredirect=on

NLRB decides first mandatory arbitration case since Epic Systems.
In Epic Systems v. Lewis, the Supreme Court held that class- and
collective-action waivers in mandatory arbitration agreements do
not violate the NLRA. The National Labor Relations Board has
now addressed several important questions involving mandatory
arbitration agreements following the Supreme Court’s Epic Sys-
tems decision. The Board held:
e Employers are not prohibited under the National
Labor Relations Act (NLRA) from informing employees
that failing or refusing to sign a mandatory arbitration
agreement will result in their discharge.
e Employers are not prohibited under the NLRA from
promulgating or changing mandatory arbitration agree-
ments in response to employees opting in to a collective
action under the Fair Labor Standards Act or state wage-
and-hour laws.
‘The decision, Cordiia Restaurants, Inc., 368 NLRB No. 43 (2019)
may be downloaded here, https://www.nlrb.gov/news-outreach/
news-story/nlrb-decides-first-mandatory-arbitration-case-follow-
ing-supreme-court%E2%80%99s

STATE LEGISLATION

The Texas Legislature has passed House Bill 996, which limits when a
debt buyer can initiate legal action or arbitration to collect consumer
debt and requires specific notices with respect to out-of-statute debt.
Upon approval by Texas Gov. Greg Abbott, the new provisions
will become effective Sept. 1, 2019. H.B. 996.
https://capitol.texas.gov/tlodocs/86R /billtext/pdf/HB0099G6E.

pdf#navpanes=0

North Dakota enacts automatic renewal law to protect consumers.
The law defines an “automatic renewal” as “a paid subscription or
purchasing agreement [that] is automatically renewed for a period
of more than one month at the end of a definite period for a sub-
sequent period.” When presenting automatic renewal agreements
to consumers, the law mandates that merchandise companies: 1)
present the terms in a clear and conspicuous manner; 2) provide
acknowledgement of the automatic renewal offer; and 3) inform
consumers on how to cancel the automatic renewal subscription
or agreement through a cost-effective, timely, and simple pro-
cedure. If the automatic renewal period binds the consumer for
more than six months, towards the end of the initial term sell-
ers are required to provide the consumer with a clear and con-
spicuous written notice that she/he can cancel the contract and
avoid triggering the automatic renewal. Additionally, automatic
renewal periods may not exceed twelve months. A copy of the law
is available at https://www.legis.nd.gov/assembly/66-2019/docu-
ments/19-0455-04000.pdf
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