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Is Disallowing the Qualified
Contract Process Necessary for
the Preservation of
Affordable Housing in the
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I. Introduction

The U.S. Department of Housing and Urban Devel-
opment (“HUD?”) has identified the Low-Income Housing Tax
Credit (“LIHTC”) program as the essential resource for creating
affordable housing in the United States.! The LIHTC program
was created by the Tax Reform Act of 1986 (“Act”)—arguably the
most impactful tax reform legislation in United States history.”
Since its enactment, the LIHTC program has remained politically
popular, garnering decades-long support from both the Demo-
cratic and Republican Parties.?

The LIHTC program is available to housing developers
in all 50 states, Washington DC, and Puerto Rico.? The LIHTC
program provides federal income tax credits to fund the devel-
opment of affordable rental housing.” The program has created
over three million units of affordable housing since its creation
in 1986.¢ According to the Internal Revenue Service (“IRS”), the
primary policy consideration for creating the program is tied to
Congress’ recognition that a private sector developer may not re-
ceive enough rental income from a low-income housing project to
cover the costs of development and still provide a return to inves-
tors sufficient to attract the needed equity investment.” In other
words, without an incentive from the federal government, “the
private market cannot be relied on to produce housing at rents
low enough to be affordable for the lowest-income individuals
and families.”® Thus, the program was
created in hopes that in exchange for
equity, investors will receive tax credits
and other tax benefits associated with
ownership of the project to offset fed-
eral income taxes for a period of ten
years.” If the program works as intend-
ed, a developer receives tax benefits
plus the possibility of cash proceeds
from the eventual sale of the project.'

The LIHTC program sup-
ports many forms of affordable hous-
ing including apartments, single-fam-
ily housing, single-occupancy rooms,
and transitional housing for people ex-
periencing homelessness."! Under the
LIHTC program, a developer of low-
income housing agrees to provide 30
years of affordable housing.'? The first 15 years are often referred
to as the “compliance period,” where the IRS can recapture tax
credits if the IRS discovers that the property is non-LIHTC-com-
pliant." The second 15 years are referred to as the “extended use
period,” where property owners are not required to report to the
IRS but are instead supervised to the extent that their respective
state wishes to supervise these properties.'* No credit is allowable
unless an agreement to fulfill the extended use period between
the taxpayer and their respective state agency is in effect.” The
agreement must be recorded in the land records as a restrictive
covenant and is enforceable under state law.'®

Following the creation of the LIHTC program, “quali-
fied contract process” provisions to the program were later added
to the tax code. While the LIHTC program as a whole has gar-
nered bipartisan support, the qualified contract process has not,
and often causes debate among members of Congress.'” At their
core, the qualified contract process provisions assert that a prop-
erty developer of a LIHTC-funded property may, after the first
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15-year period of their service to the program, terminate the sec-
ond 15-year extended use period by submitting a request to their
respective state agency in which the agency will then seek to find
a person to acquire the owner’s interest in the low-income portion
of the building. If the agency is unable to find a purchaser within
a given time, the owner is relieved of their obligations under the
LIHTC program.'® Many national organizations have expressed
the need for closing the “qualified contract loophole,” arguing
that the qualified contract loophole negatively impacts the pro-
duction and preservation of affordable housing."

This article will provide an overview of the LIHTC pro-
gram. Second, this paper will explain the qualified contract process.
It will consider arguments for and against disallowing the qualified
contract process to increase the preservation of affordable housing,.
Finally, it will culminate in a recommendation addressing the is-
sue of whether the qualified contract process must be disallowed
if affordable housing is to be adequately preserved in the United
States. The recommendation provided asserts that while the quali-
fied contract process may prove problematic in instances of devel-
opers who may abuse the option, the disallowance of the qualified
contract process in its entirety might be a step too far, as doing so
would limit developers’ option to exit the LIHTC program in times
of financial hardship. Therefore, as opposed to entirely disallow-
ing the qualified contract process, this article will provide reform
recommendations for the LIHTC pro-
gram that will assist in limiting its use
to times of absolute financial necessity.

II. Overview of the LIHTC Program
According to HUD, the
LIHTC program is the primary pro-
duction program for affordable hous-
ing under the federal government.? To
support this, HUD has asserted that
throughout most of the 2000s, the
LIHTC program was producing well
over 100,000 units of affordable hous-
ing every year, and even remained close
to this figure after the financial crisis.*!
Additionally, the LIHTC program
accounted for one-third of all afford-
able rental homes built in the United
States within the first twenty years of the program’s existence.”
In addition to the number of affordable housing units that have
been created through the LIHTC program, the program has also
produced billions of dollars in private investments and generates
around 60,000 new jobs per year.?
In 2018, the Urban Institute released a research report re-
flecting on the effectiveness of the LIHTC program and provided a
detailed analysis of who the program serves.* The Institute’s analysis
culminated in a conclusion that supports HUD’s conclusions by as-
serting that as the longest-running national affordable rental hous-
ing program in the country, the LIHTC program has consistently
placed in over 100,000 units of affordable housing every year since
the program’s creation.”” The Institute also asserted that the LIHTC
program has become “the most critical method of preserving and
expanding the stock of affordable rental housing.”** Additional re-
search has shown that the LIHTC program has proved to be ef-
fective in extending the affordability periods for Section 8 housing
developments well beyond their average affordability periods.”
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To qualify under the LIHTC program as a “qualified
low-income housing project,” a project must meet one of three
tests: (1) a 20-50 test, (2) a 40-60 test, or (3) the average income
test.”® The 20-50 test is met if 20 percent or more of the residen-
tial units in such a project are both rent-restricted and occupied
by individuals whose income is 50 percent or less of the area me-
dian gross income.” The 40-60 test is met if 40 percent or more
of the residential units in such a project are both rent-restricted
and occupied by individuals whose income is 60 percent or less
of the area median gross income.*® Finally, the average income
test is met if 40 percent or more residential units in a project are
both rent-restricted and occupied by individuals whose income
does not exceed the imputed income limitation designated by the
taxpayer concerning the respective unit.*'

There are two types of credits available under the LI-
HTC program—the 9% and 4% credits.?? The former is applied
to newly constructed low-income housing, and the latter is re-
served for rehabilitation projects.®® In creating these two catego-
ries, congress intended that the 9% and 4% credits would yield
up to a 70% and 30% subsidy, respectively.** 70% of LIHTC
projects use the 9% credit, thus making the program a signifi-
cant tax break opportunity.®> Although the 9% and 4% proper-
ties have different financing structures, both percentage avenues
require that developers produce newly constructed, rehabbed, or
refinanced rental properties that provide the same benefit to low-
income individuals—affordable housing.’® Additionally, both
types of credits involve an extensive process under the LIHTC
program before the affordable housing project is complete. Under
both types of credits, many players are involved in the developer’s
ability to reap the benefits of the tax credit. At the federal level,
the Internal Revenue Service and the US Department of Hous-
ing and Urban Development are involved in the LIHTC process
by allocating the credit and publishing the requirements imposed
onto the developer by the federal government.” At the state level,
the developer’s respective state housing finance agency monitors
compliance with the program’s requirements.®® Local govern-
ments promise permits, land, and infrastructure for the develop-
ment of the affordable housing unit(s).* In addition to govern-
ment players, private actors are involved in the development of
LIHTC properties. These private actors include developers, eq-
uity investors, attorneys, and syndicators.” The network required
to develop affordable housing under the LIHTC program clarifies
that the program is not one of simplicity. Instead, the program,
like many components of the US Tax Code, is complex and re-
quires layers of requirements from all levels of government as well
as the private sector.!

Given the complexity of the LIHTC program, the pro-
gram has become susceptible to critiques from invested parties.
Given that the LIHTC program requires that participants com-
mit to only 30 years of affordability for their affordable housing
units, critics of the LIHTC program often view these 30 years of
commitment as a threat to the preservation of affordable housing
in the United States, suggesting that the federal or state govern-
ments should increase this commitment period.* Studies have
shown that thousands of LIHTC units are exiting the program
and converting to market-rate rents, which has the effect of
displacing people in the communities where the given LIHTC
properties are located.”® In response, some have suggested that the
commitment period be extended to a minimum of 55 years of

affordability.*
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Additionally, some have argued that federal and state govern-
ments have not done enough to monitor LIHTC properties to
ensure compliance with the program and that this lack of moni-
toring has made the program susceptible to investor abuse.® The
IRS has represented that the LIHTC program is “jointly adminis-
tered” by the IRS and state-authorized tax credit allocating agen-
cies.® Thus, both the federal and state governments are respon-
sible for administering the program, and both bear responsibility
for overseeing and monitoring LIHTC properties to ensure com-
pliance with the program. However, critics of the program have
consistently argued that federal and state governments have failed
to oversee the program, thus resulting in abuse of the program
and failed efforts to preserve affordable housing developed under
the program.

An additional argument in the critique of the LIHTC
program is that the program is an economically ineflicient model
for yielding affordable housing in the United States given the pro-
gram’s time-consuming and complex features.”” For example, LI-
HTC projects have been shown to frequently take twice as long to
develop compared to traditional market-rate property.*® This time
extension in production often yields higher transaction costs, thus
arguably making the program economically inefficient.*” Another
feature of the program that is criticized for its economic inefhi-
ciency is how the program incentivizes raising development costs
to increase the tax credit issued by the federal government.*

Although critiques of the LIHTC program citing de-
velopment times and increased development costs are attractive,
these critiques are common among many large federal programs,
especially tax credit programs. There is an argument to be made
that such critiques are not significant enough to warrant a call to
end the LIHTC program because these critiques aren’t pointed
at the purpose of the program—to create affordable housing. So
long as the program is effectively producing affordable housing,
arguments critiquing the time of development of these affordable
housing units might appear disconnected from the program’s in-
tended impact.

The program’s complexity presents challenges in offering
critiques of the program as it is often difficult to draw conclusions
and pinpoint precisely where the program is flawed.’! Thus, this
paper will not serve as a critique of the LIHTC program in its
entirety, but rather one component of the program—the qualified
contract process. Understanding the qualified contract process—
a small component of the broader LIHTC program—will aid in
understanding the entire program.

III. Discussion of the Qualified Contract Process

From the date of the passing of the Act to 1989, the federal
government required that LIHTC properties maintain affordability
for only 15 years.”> Under this rule, the penalty for noncompliance
with the 15-year affordability requirement was the recapturing of
prior credits received under the LIHTC program.”

However, this 15-year affordability requirement was ex-
tended in 1990 when federal law was adjusted to require develop-
ers to maintain affordability for 30 years.”® The 30-year afford-
ability requirement was split into two 15-year time frames, with
the first 15 years referred to as the “initial compliance period.”
The second 15 years are referred to as the “extended use period.”
While the initial compliance period is generally accepted, the
extended use period is often at the center of controversy in dis-
cussions surrounding the fairness, efficiency, and preservation of
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affordable housing in the United States.
The point of controversy regarding the
extended use period is the period’s fea-
ture allowing owners to leave the LIHTC
program through a relief process known
as the “qualified contract process.” The
qualified contract process allows LIHTC
owners to convert their LIHTC property
from affordable housing to market-rate
units after only 15 years of service to the
LIHTC program, thus relieving them-
selves of the second 15-year commitment
to affordability.’® In other words, once
the qualified contract option is pursued,
the low-income project converts from an
affordable housing unit to a market-rate
project.”” A developer’s decision to use the
qualified contract process option usually
occurs when the two following conditions
are met: (1) the affordable housing unit’s
fair market value is worth more than the
rent and occupancy restrictions imposed
by the LIHTC program, and (2) the proj-
ect’s value with restricted rents is less than the qualified contract
price.’

The qualified contract process is typically used by de-
velopers who hold LIHTC properties in areas that have “high
land prices or that are experiencing gentrification pressures, where
market-rate rents can be far above the restricted rental rates re-
quired by the LIHTC program.” In neighborhoods where the
market-rate rent exceeds far beyond the restricted affordable
housing rental rates required by the LIHTC program, developers
of LIHTC properties are strongly incentivized to use the qualified
contract process as a means of escaping the LIHTC program, con-
verting the LIHTC property to market-rate housing, and reaping
the benefits of collecting market-rate rent while having also taken
advantage of the tax credits offered by the LIHTC program for
the 15+ years that the property was restricted to affordable hous-
ing rates under the program.®

The qualified contract process has resulted in the removal
0f 50,000 affordable housing units from the LIHTC program since
2002.%" In the year 2017 alone, 18,000 affordable housing units
were removed from the LIHTC program as a result of the qualified
contract process.®> While some states have taken action to limit the
use of the qualified contract process, the process remains an option
available to developers, as stated in Section 42 of the Tax Code,
thus often sparking controversy in discussions surrounding the de-
velopment of affordable housing in the United States.®

IV. Debates Surrounding the Qualified Contract Process

The qualified contract process is controversial among both
the government and private sectors. Members of Congress have at-
tempted to resolve this issue by introducing legislation related to the
qualified contract process. Most notably, in 2019, Senate Finance
Committee Ranking Member Ron Wyden (D-OR) and Senator
Todd Young (R-IN) introduced the “Save Affordable Housing Act
0f 2019,” which proposed closing the loophole—that is, the quali-
fied contract process—to disallow developers to exit their contracts
under LIHTC. In support of this bill, the members of congress
introducing the bill cited that nearly 50,000 affordable housing
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units have been lost to qualified contracts from 2002 to 2019.%
The members also argued that the qualified contract process is used
by developers who are seeking to sell their properties to private de-
velopers at market rates.® Although the bill was introduced on June
25, 2019, the bill did not receive a vote and was not enacted, thus
leaving the qualified contract process available to developers as a
tool to convert their LIHTC property to market rate after only 15
years of affordability.”

The U.S. Department of Housing and Urban Devel-
opment has repeatedly affirmed that the benefits of the LIHTC
program—the affordable properties—remain in service and re-
main affordable to low-income families.®® HUD released a study
in 2012 in which the Department argued that disallowing the
qualified contract process is not necessary because most LIHTC
properties remain affordable despite having passed the 15 years
of affordability compliance with IRS use restrictions, with lim-
ited exceptions.” In the study, HUD stated that losing affordable
housing units through the qualified contract process is the “least
common outcome” for LIHTC properties. HUD further assert-
ed that even in instances where affordable housing units are lost
through the qualified contract process, the properties are not lost
as a result of developers seeking to abuse the LIHTC program but
rather that the properties are lost as a result of developers remov-
ing their affordable properties from the LIHTC program because
the properties have to be repositioned due to economic reasons.”
Additionally, HUD explained that properties that exit the pro-
gram typically remain affordable, citing one statistic stating that
nearly one-half of properties that exited the program remained
with rents below the LIHTC maximum, and another 9 percent of
exited properties had rents only slightly above LIHTC rents.”!

In an interview with a senior economist from HUD’s
Office of Policy Development and Research, the senior econo-
mist responded to concerns regarding the qualified contract pro-
cess.”? The economist insinuated that developers opting out of the
LIHTC program after 15 years of service is uncommon.” The
economist reaffirmed HUD’s position that the qualified contract
process is not an issue because LIHTC properties typically remain
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in the program for the entire 30 years and sometimes longer.”*
Additionally, the economist expressed that developers only decide
to opt-out of the LIHTC program once they find themselves in
the position of no longer having the money to maintain the prop-
erty or not being able to avoid vacancies in the property.”

At a minimum, HUD’s response to concerns surround-
ing the qualified contract process leaves questions unanswered.
For one, even if most LIHTC properties remain affordable, what
is being done about those that do not remain affordable? Sec-
ondly, if the LIHTC program’s purpose is to produce and preserve
affordable housing, does the qualified contract process, which al-
lows affordable housing projects to escape the program, warrant
reform of the LIHTC program to close this loophole?

Some have directly addressed and critiqued HUD’s
study,”® arguing that HUD’s conclusions regarding the qualified
contract process no longer apply in today’s robust housing mar-
ket.”” Those who have criticized the qualified contract process do
so for many reasons. Many critics of the qualified contract process
often oppose allowing developers to enter into a qualified con-
tract because the critics view these contracts as one of the most
significant barriers to the preservation of LIHTC properties in the
United States.”

An additional major critique of the qualified contract
process is that federal law does not require state agencies to search
for qualified buyers affirmatively.”” Rath-
er, the IRS only requires agencies to make
the request available to the “general pub-
lic, based on reasonable efforts.”®® This
creates preservation barriers to LIHTC
properties because states, as some do,
do not make an effort to ensure that the
property is being purchased by a purchas-
er who will preserve the property for its
residents.®!

Further, the qualified

tract process is also criticized because, to

con-

many, the process is the main barrier to
the preservation of affordable housing in
the United States.® Reasons provided for the assertion that the
qualified contract process is the main barrier to the preservation
of affordable housing include how the qualified contract price is
formulated once a developer decides to use the qualified contract
process.® Under the qualified contract price, the fair market value
of the non-low-income portion of the building and the price of
the low-income portion of the building are combined. Within
this calculation, the non-low-income portion of the building may
also account for the market value of the land beneath the entire
building, thus increasing the calculation.® This formula often
leads to a sales price that is significantly higher than the fair mar-
ket value, thus making it extremely difficult to yield a successful
preservation purchase by a purchaser who intends to maintain
the affordability of the property.® Therefore, because the quali-
fied contract price is often higher than the fair market value of the
property, the state is unable to find a buyer who will maintain the
affordability of the property. The original developer who entered
the LIHTC program can sell the property without restriction,
thus usually resulting in a sale with a purchaser who is not inter-
ested in maintaining an affordable housing unit. In sum, how the
purchase price is calculated on properties from developers who
are seeking the qualified contract process route usually results in
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an inability to find a buyer who will maintain the affordability
of the property for the remainder of the commitment period
agreed to when the original developer entered into the LIHTC
program.® As a result, the original developer can exit the program
by way of the qualified contract process after providing only 15
years of affordability, thus further resulting in the property’s loss
of affordability.*”

The University of Texas at Austin School of Law (“UT
Law”) published an article favoring closing the qualified contract
process by providing reasons for preserving affordable properties
within the LIHTC program as opposed to selling the properties
and constructing new affordable housing.®® The reasons, as pro-
vided by the UT Law article and others, include (1) preserva-
tion is less expensive than constructing new affordable housing,
typically one-half to two-thirds the cost of new construction, (2)
preservation allows vulnerable residents to stay in their homes and
maintain access to their communities, and (3) preservation re-
duces student mobility and disruptions in academic performance.

Preservation as the focal point of discussions surround-
ing affordable housing is necessary for many reasons. For one, as
the UT Law report emphasizes, existing affordable housing in the
United States is the direct product of billions of taxpayer dollars
at work.*” Preserving this investment of taxpayer dollars is the
logical route as opposed to selling these properties and construct-
ing new affordable housing. In addi-
tion to the dollars required for the
physical production of new afford-
able housing, increased regulation
in costs are also associated with new
construction as opposed to the regu-
lation of already-existing housing.”
Constructing new properties, as op-
posed to preserving existing proper-
ties, is the more efficient means of
using taxpayer dollars.”!

Secondly, the rising risk of
displacement of tenants of affordable
housing units is an additional reason
to invest in preserving these properties. Suppose LIHTC proper-
ties are sold and not preserved and restored. In that case, the ten-
ants of these properties are often forced to relocate to isolated ar-
eas of low-income housing, thus resulting in the displacement of
these tenants, who often face a significant disadvantage in access
to education and jobs. Additionally, preserving affordable hous-
ing in gentrifying neighborhoods can promote economic diversity
and create mixed-income neighborhoods instead of isolating af-
fordable housing from all other housing.”> Mixed-income neigh-
borhoods are beneficial to low-income communities because of
increased access to better-performing schools, jobs, and transit.”?
Relatedly, the preservation of affordable housing increases the sta-
bility of students living in the affordable housing units by reduc-
ing mobility, which has been shown to destabilize community ties
and reduce the disruption of academic performance.”

Although UT Law’s study explicitly addresses the Texas
housing market, the information provided throughout the article
on the broader issue of closing the qualified contract process re-
mains helpful in addressing the issue. In support of its concerns
regarding the preservation of affordable housing in the state of
Texas, the UT Law article reported that at the time of the ar-
ticle’s publishing, the qualified contract process had caused a loss
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of about 4,000 units of affordable housing in Texas alone with
an additional 1,200 affordable units in the process of exiting the
LIHTC program.” Additionally, UT Law’s article revealed that
there are nearly 1,000 properties that are nearing eligibility to exit
the LIHTC program through the qualified contract process, thus
creating a substantial risk of loss of affordable housing in the state
of Texas alone.”

The UT Law article proposes that, to preserve affordable
housing in Texas, the state should take steps to close down the
qualified contract loophole in the LIHTC program. More specifi-
cally, the article lists three actionable steps for the state to take to
preserve affordable housing. These steps include (1) requiring LI-
HTC property owners to waive their right to a qualified contract
in exchange for obtaining TDHCA's approval of specific adminis-
trative actions, (2) amending the Texas Government Code to per-
manently disallow the qualified contract process for all LIHTC
properties moving forward, and (3) requiring qualified contract
applicants to meet with TDHCA’s director or underwriters to dis-
cuss options for keeping the property affordable.”

In contrast to advocates calling for the disallowance
of the qualified contract process, the qualified contract process
has its defenders. One point of defense in favor of preserving the
qualified contract process is that the qualified contract process al-
lows nonprofits to engage in the LIHTC program more than they
would be able to without the qualified contract process.”® This
argument is made on the basis that nonprofits often seek to pur-
chase projects from developers whose projects are subject to the
qualified contract process because doing so allows the nonprofit
to enter into an agreement with their respective allocating state
agency which will assign the right to purchase the project to the
nonprofit.”

Defenders of the qualified contract process also advocate
for preserving the process by attempting to debunk the accusation
that property owners are abusing the qualified contract process.
Those seeking to debunk the accusation defend the qualified con-
tract process by stating that the process is necessary for property
owners who find themselves in a position where they are no lon-
ger able to maintain the cash flow needed for maintenance and
other types of expenses related to the affordable housing prop-
erty.!® Defenders of the qualified contract process also argue that
the process is necessary as a form of intervention when market
conditions prevent the owner from being able to rent out the
property.'”

However, arguments in defense of the qualified contract
process citing financial distress as a valid cause for ending a devel-
oper’s commitment to affordability are also attacked by those who
favor disallowing the qualified contract process. In response to
concern regarding the financial distress of developers when their
affordable housing projects fail to bring forth the anticipated rev-
enue due to market conditions or other factors, those in favor
of disallowing the qualified contract process argue that develop-
ers have options other than attempting to escape their LIHTC
commitments by way of the qualified contract process.’** These
alternative options include restructuring debt, making new loans,
re-syndicating the property, and amending the use agreement
to modify the affordability restrictions on a small portion of the
units.'® Those favoring disallowing the qualified contract process
offer these alternative paths as a means of reaffirming their belief
that developers should never have the opportunity to fully release
themselves from the affordability restrictions committed to when
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the developer entered the LIHTC program.'®

V. Should the Qualified Contract Process End?

It is undisputed that the need for affordable housing
remains a constant in the United States, as evidenced by the sta-
tistic that only 21 affordable housing units are available for every
100 extremely low-income households in the United States.'®> It
is also undisputed that the LIHTC program remains the essen-
tial resource for creating affordable housing in the United States.
Thus, although the program has shortcomings, entirely doing
away with the LIHTC program would devastate communities re-
lying on it to increase the development of low-income housing in
the United States.

However, although doing away with the program in its
entirety would be devastating for affordable housing development,
doing away with parts of the program, particularly the qualified
contract process, might be more worthwhile for those interested
in efficient and fair development. Invested parties, as previously
discussed in this paper, have made compelling arguments for the
disallowance of the qualified contract process. On the other hand,
other invested parties have also made compelling arguments for
the necessity of the qualified contract process as an option for
developers who find themselves in a financially difficult position
regarding their LIHTC property. Thus, instead of suggesting that
the qualified contract process should be entirely disallowed, this
paper will suggest milder reform options that might improve the
efficiency of the LIHTC program while still providing developers
the option to exit the program when necessary.

An avenue of reform to pursue as an alternative to en-
tirely disallowing the qualified contract process is to amend the
LIHTC program to require properties to remain affordable be-
yond the 30-year mark. HUD has acknowledged that after year
30, a pattern found among former LIHTC properties is that
developers reposition these properties, and the properties are no
longer affordable.'® HUD asserted that maintaining affordability
within a former LIHTC property often requires a mission-driver
owner who is invested in providing affordable housing to those of
low-income communities.'” On the other hand, after the 30-year
affordability requirement, developers who aren’t mission-driven
are likely to make a financial calculation about what is to be done
with their former-LIHTC property, essentially basing this calcu-
lation on the conditions of the housing market at the time of this
calculation.’® HUD has found that for these non-mission-driven
developers, the key consideration in whether the former-LIHTC
will remain an affordable property is whether the location can
support market rents substantially higher than LIHTC rents.'®
Thus, for former LIHTC properties with non-mission-driven de-
velopers, the homes of low-income residents rests in the result of
this solely financial calculation that pays little, if any, consider-
ation to the potential displacement of these low-income commu-
nities. A federal program intended to provide affordable housing
to low-income communities, somehow resulting in a solely finan-
cial calculation that often results in the displacements of those
the federal program promised to support, begs the question of
whether the federal program effectively meets its goals. Is a federal
program intended to provide affordable housing to low-income
communities that eventually rely on the hope that for-profit own-
ers in favorable market locations will be mission-driven enough to
continue providing affordable housing to their tenants a reliable
program to rely on for such a grave need?''* Although provid-
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ing indefinite affordable housing with zero risk of displacement
might be unrealistically aspirational, the problems resulting from
the 30-year requirement warrant, at the very least, an assessment
of whether this limited-time requirement should be revisited if
the LIHTC program is to successfully meet its objective of pro-
viding affordable housing to low-income communities.

An alternative avenue is incentivizing developers to
waive their right to a qualified contract at the state level.'!! The
option of incentivizing developers to waive their right to a quali-
fied contract is appealing because, in exchange for waiving this
right, developers will receive a benefit that can potentially place
them in a better position in the LIHTC program and further
incentivize developers to maintain affordability and preserve their
properties which will, in turn, benefit the low-income tenants re-
siding within these properties.

Placing barriers to seeking a qualified contract or disin-
centivizing developers from entering a qualified contract is also
an option in seeking to limit the number of qualified contracts

sought out by developers.'?

Placing such barriers to disincen-
tivize developers from seeking a qualified contract is supported
by many organizations, including the National Council of State
Housing Agencies.!"> An example of a simple means of placing
barriers to seeking a qualified contract is
to attach a fee to the request for a quali-
fied contract.'* The fee-based approach
was adopted by the Idaho Housing and
Finance Association which attached a
$20,000 administrative fee to a develop-
er’s request to seck a qualified contract.
Attaching such a fee to the request of a
qualified contract can effectively deter
developers from seeking a qualified con-
tract because such a hefty fee can affect
the cost-benefit analysis enough so that
the cost of seeking a qualified contract
outweighs the benefits and thus prevents
developers from requesting the qualified
contract.

An additional appealing barrier
that has been suggested is to require qualified contract applicants
to meet with their respective state agencies to discuss options for
keeping the property affordable and require that developers ex-
plore these options before following through with their request
for a qualified contract.'' The State of Michigan has adopted this
approach by requiring owners of LIHTC property to meet with
the Michigan State Housing Development Authority to discuss
options for keeping the property affordable before the owner is
permitted to request a qualified contract.!”” Minnesota has also
adopted a similar policy by assigning an agency underwriter to
each applicant of a qualified contract to discuss alternatives to
seeking a qualified contract."'® Finally, an additional potential
barrier that could prove effective in deterring developers from
entering qualified contracts, and has been recommended by the
National Council of State Housing Agencies, is to award negative
points to the developer’s future applications if the developer at-
tempts to seek a qualified contract.'”

An additional means of disincentivizing developers
from entering a qualified contract is barring LIHTC developers
who request qualified contracts from future LIHTC allocations
or limiting the tax credits received from other LIHTC proper-
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ties when a developer decides to enter into a qualified contract.'®

To illustrate, North Carolina has implemented a policy of this
sort which has the effect of disqualifying developers who have
requested a qualified contract for LIHTC property from receiving
tax credits for the developer’s other properties.' North Carolina
implemented this policy in hopes that such a penalty would disin-
centivize developers from entering into a qualified contract given
the effect doing so could have on the developer’s other proper-

ties.'??

VI. Conclusion

While the qualified contract process has negatively im-
pacted the success of the LIHTC program, the issues arising
from the qualified contract process do not warrant a pressing
need for the disallowance of the process. The qualified contract
process is not being used at a rate that should raise significant
concerns.'? In 2010, it was found that only five percent of LI-
HTC properties were no longer affordable at the 15-years-of-af-
fordability mark.'?* Although the five percent statistic warrants
investigation, it does not pose an immediate threat to affordable
housing in the United States and thus likely does not warrant
entirely disallowing the qualified contract process. Additionally,
the five percent of LIHTC programs
that are no longer affordable after the
15-year-of-affordability mark might be
a result of a larger issue—lack of moni-
toring.

The LIHTC program has been
heavily criticized for failing to place
measures for monitoring LIHTC prop-
erties to ensure that the program is ben-
efitting low-income communities. For
example, the LIHTC program does not
have measures in place to ensure that
LIHTC developers are compliant with
the Fair Housing Act.'” The lack of
monitoring of LIHTC properties can
have the effect of pushing low-income
tenants further into poverty and in-
creasing the existence of racially concentrated areas.

Increased regulation and oversight of LIHTC properties
might prove effective in resolving many of the issues arising from
the qualified contract process, as lack of oversight has been cited
as potentially being the primary flaw of the LIHTC program, as
the program does not require any form of mandate to report on
the performance of a given LIHTC property periodically.'® As
opposed to entirely doing away with the qualified contract pro-
cess, an oversight-centered solution to the issues caused by the
qualified contract process might be a viable option. Reforming
the qualified contract process instead of disallowing the option
in its entirety can improve the efficiency of the LIHTC program
more generally while also providing developers with the option to
exit the program during severe financial distress. Providing a re-
form-based solution to the problems posed by the qualified con-
tract process as opposed to disallowing the process is the more ap-
propriate route because entirely disallowing the qualified contract
process might have the effect of deterring developers from the
LIHTC program, which would significantly affect the develop-
ment of low-income housing in the United States. Thus, reform,
as opposed to disallowance, is the appropriate route.
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As previously discussed, potential options for reforming
the LIHTC program to assist in mitigating the abuse of the quali-
fied contract process include mandating increased oversight of LI-
HTC properties to ensure compliance with the LIHTC program
and laws regulating fair housing, placing additional barriers to
the qualified contract process, and placing additional incentives
for developers to maintain affordability in LIHTC properties past
the 15-year mark. Implementing these reforms instead of disal-
lowing the qualified contract process will increase the preserva-
tion of affordable housing in the United States while maintaining
the option for developers to exit the LIHTC program in times
of financial distress, thus providing a middle ground that serves
the primary parties involved in any given LIHTC project—the
developers and tenants.

*Sanaa M. Ghanim is a business attorney in Holland & Knight’s
Dallas office and a member of the firm’s tax practice. Sanaa gradu-
ated from SMU Dedman School of Law in 2023 and was a Sumners
Scholar. In 2020, she earned her Bachelor of Arts in English and
Human Rights from Southern Methodist University.
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