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ABSTRACT

This paper reports on a survey of 31 law professors teaching consumer protection law conducted in connection
with the Center for Consumer Law & Economic Justice at the UC Berkeley School of Law and the Center
for Consumer Law at the University of Houston Law Centers 2024 Teaching Consumer Law Conference.
Questions posed in previous surveys at the Teaching Consumer Law Conference focused largely on what topics
are covered in consumer law courses. The 2024 iteration of the survey instead explored responding professors’
goals in consumer law courses and their experiences with and views on consumer law matters. Among the
[findings: nearly every respondent saw it as important that students hear arguments the professor disagreed
with. While professors generally saw it as important that students learn the legal doctrines, professors as a
group saw it as even more important that students learn problem-solving skills, how to work with statutes
and regulations, and the policy justifications underlying the rules—suggesting that consumer law professors
share the traditional view that a key purpose of law school is to teach students to think like lawyers. Two-
thirds of the consumer law professors have represented a consumer in a dispute with a business, while nearly
half have represented a business in a consumer matter. Not one professor—not even those who had represent-
ed businesses—ithought the country had too much consumer regulation while 70% thought it had roo little.
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Introduction

In May 2024, I surveyed 29 consumer law professors
attending the Center for Consumer Law & Economic Justice at
the UC Berkeley School of Law and the Center for Consumer
Law at the University of Houston Law Center’s 2024 Teaching
Consumer Law Conference.' Two other consumer law professors
answered the survey questions after the conference, for a total of
31. Though this is not a large number of responses, it is probably
a large share of the number of professors teaching consumer law.?
The responses shed some light on what consumer law professors
think is important when teaching consumer law, as well as some
of their own experiences with and views of consumer law issues.
Because nearly all the respondents chose to attend a conference
on teaching consumer law, they may be more engaged with con-
sumer law courses than some consumer law professors, but for
that reason, they may be more inclined to care and think about
the issues the survey asked about.

The survey included 22 questions, though not every re-
spondent answered every question. All but one of the questions
were multiple-choice; the last question invited respondents to say
more about their responses to any of the preceding questions, an
invitation only a few respondents accepted. The average time to
complete the survey was about 25 minutes. While it is impossible
to know how many respondents took breaks from answering the
questions, the average response time suggests that respondents
gave the questions considerable thought.

Teaching Preferences

As reflected in Figure Four, 13 respondents—or 42%—
reported that it is very important that students learn the legal
doctrine in their consumer law classes and another 15—or
48%—said it is somewhat important. Unsurprisingly, professors
teaching doctrinal courses with an exam were likelier to say that
it was very important that students learn the legal doctrine; 64%
said it is very important while 36% said it is somewhat impor-
tant. However, nearly half the professors who teach paper courses
also said it is very important, while the others said it is somewhat
important. Only one of the six clinical professors saw learning
the doctrine as very important while four said it was somewhat
important.

As a group, professors thought it was more important
that students learn the policy justifications for the rules than the
rules themselves. As shown in Figure Seven, 17 thought it was very
important to learn the underlying policy justifications, as com-
pared with the 13 who believe it very important that the students
learn the rules. Another dozen thought it somewhat important
that students learn the policy justifications. Perhaps this emphasis
on policy justifications reflects the idea that rules may change, but
the policies remain relevant. One professor mentioned that it was
more important for the students to retain an understanding of
the policies underlying, say, the Truth in Lending Act than TILAs
technical rules themselves.

But there were matters that professors thought were
more significant than either the legal doctrines or the underly-
ing policies. Thus, on average, respondents thought it more im-
portant that students learn problem-solving skills than the legal
doctrine in their consumer law classes. Specifically, 23 respon-
dents—or 74%—thought it was very important that respondents
learn problem-solving skills, with another half-dozen—or 19%—
saying it is somewhat important.’ The question did not define
problem-solving skills, and it is possible, even likely, that those
teaching exam courses, paper courses, and clinics all defined it
differently. The disparity in views regarding the importance of
problem-solving skills is largely attributable to the clinicians, all
of whom thought learning problem-solving skills was very impor-
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tant, and to a lesser extent, to those who taught paper courses,
of whom 78% called learning problem-solving skills very impor-
tant. As to the professors teaching exam courses, nine thought
problem-solving skills were very important compared to the eight
who believed learning legal doctrine was very important.

Similarly, it was more important to professors that their
students learn the skills needed to work with statutes and regu-
lations than that students learn the doctrines those statutes and
regulations established. Indeed, not one respondent rated that as
unimportant, while only one called it neither important nor un-
important; in contrast, 23 saw it as very important, and seven saw
it as somewhat important. It may be that professors see the abil-
ity to work with statutes and regulations as more important than
the legal doctrines because many students who take consumer law
courses will not actually practice consumer law after graduating,
though they are likely to work with statutes and regulations, a
staple of many legal practices. In addition, most law schools give
students considerable practice working with caselaw in their first
year but less work with statutes and regulations. Consequently,
upper-year classes, like consumer law, that are more based on stat-
utory and regulatory law must teach students how to work with
statutes and regulations or students will simply not learn those
vital skills in law school.

As is true of many subjects, consumer law issues present
sharp ideological divisions. Media reports complain that profes-
sors attempt to indoctrinate students with only one side of the ar-
gument.’ To see whether this was true of consumer law professors,
the survey asked professors how important it is to them that stu-
dents hear arguments the professors themselves disagree with. As
reported in Figure Eight, only one respondentdid notsee thatasim-
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somewhat important. Professors may feel hearing both sides is
important because law schools teach students how to function in
an adversarial system, and effective advocates must be able to an-
ticipate their opponents” arguments. Personally, I don’t want the
first time my students hear the arguments I disagree with to be in
court; I want my students to hear the arguments in class so that
they can think about them even if I must make those arguments
myself. Or it may be that the media reports exaggerate how often
indoctrination occurs in classrooms. And, of course, the survey
reports only how professors describe their views, as opposed to
what they actually do in the classroom.

The survey also asked consumer law faculty whether they
would rather teach fewer topics in depth or more topics with less
depth. Overall, 42% said they prefer to have their classes evenly
divided between more topics and greater depth; 39% said they
preferred fewer topics with greater depth; and 19% wanted more
topics with less depth.® But the overall results mask the fact that
professors teaching different kinds of courses had very different
preferences. Thus, those teaching exam courses overwhelmingly
preferred to have their classes evenly divided between more topics
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and greater depth, while clinicians strongly preferred fewer topics
with less depth. A third of the professors teaching paper courses
preferred more topics, while 56% wanted fewer; only one wanted
an even distribution.

In sum, it appears consumer law professors believe that
it is more important that their classes teach students how to think
like lawyers—how to solve problems and work with statutes and
regulations—than that they learn consumer law. The variation in
views on depth and breadth of coverage suggests that consumer
law professors disagree about the importance of students master-
ing particular consumer law topics in depth. That is consistent
with the finding of previous surveys that consumer law professors
differ over what to cover’—which in turn suggests that consumer
law lacks an agreed-upon core.

Attitudes Towards Consumer Law

The survey asked several questions about the respon-
dents’ attitudes toward consumer law. More than 70% of the re-
spondents believe that the United States has not enough or has
far too little consumer regulation while just over a quarter think it
has the right amount.® Not one respondent found the amount of
consumer regulation excessive. That view reflects the judgment of
those with considerable consumer law expertise and should not be
lightly dismissed. However, it may also reflect the paucity of con-
servative consumer law professors—at least conservative when it
comes to consumer protection. Advocates of less regulation tend
to be found more in the industry than in consumer law classes.
Though I share the view that the country needs more, rather than
less, consumer protection, I also believe it would be better if the
contrary view were better represented in the legal academy. Even
those calling for more regulation would benefit from greater ideo-
logical diversity if they had colleagues whose different perspec-
tives might help them identify issues with their writings that oth-
ers with similar ideological leanings might overlook.

Because disclosure is both a widely used consumer pro-
tection device,” and also frequently criticized,' the survey asked
respondents about their view of disclosure. As reflected in Figure
14, no respondents said they thought disclosure is always or never
effective. Half thought it was sometimes effective, 13% thought it
was usually effective, and just over a third believed it to be rarely

4

effective. ChiChi Wu, an attorney at the National Consumer Law
Center, once opined that disclosure is a necessary but insufficient
form of consumer protection. Many of the respondents might
share that assessment.

The survey also asked why respondents saw disclosure
as ineffective. As shown in Figure 15, 70% of the respondents
thought that there are two explanations: consumers often do not
read disclosures and frequently do not understand them when
they do. One respondent believes that the problem lies solely in
consumer incomprehension of disclosures while 17% suppose
that consumers ignoring the disclosure is the only explanation.
Ten percent concluded there was another explanation.

The last question about consumer law faculty attitudes
towards consumer matters asked how the respondents believe
businesses act when drafting terms that few consumers under-
stand. The consumer law professors were unanimous—the only
item on which they were unanimous—in predicting that the
businesses would select a term that maximizes the benefit to the
business.!! This may reflect the (perhaps cynical) view that it is ra-
tional for an entity to maximize its own benefit if its counterparty
is unable to tell which party would gain from writing the contract
one way or the other. In the rare case when the consumer under-
stands the term and complains, the business would still have the
option of waiving the objectionable term. However, the respon-
dents’ unanimous view also suggests that when consumers cannot
understand terms, the professors believe a market failure is more
likely, so lawmakers should consider intervening in such cases.

Consumer Law Professors Have Represented Both Consumers
and Businesses

The survey asked respondents if they had ever represented
a consumer in consumer litigation. Two-thirds of them had.'? The
survey also asked whether the respondents had ever represented a
business in litigation with a consumer or, in a separate question,
whether they had ever drafted a consumer contract for a business.
Nearly half—42%—had done one, the other, or both.'® Recall that
every respondent expressed the view that when it comes to terms
consumers cannot understand, businesses will maximize their own
benefits.! That unanimous total obviously included the half dozen
respondents who had drafted consumer contracts for businesses.
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Consumer Law Professors and Collection Issues

The survey asked respondents if they had had either a
medical or non-medical debt go into collection. According to the
responses, 42% had. Ten have had a non-medical debt in collec-
tion, nine have had a medical debt in collection, and six had both
types of debt in collection.” If professors who are knowledgeable
about consumer law have had such experiences, it becomes easier
to understand how consumers with less sophistication about con-
sumer law have had the same happen to them. To some extent,
the question is also a proxy for asking if consumer law professors
themselves have consumer law problems; obviously, the answers
suggest many do.

Consumer Law Professors and Contract Clauses

The survey included three questions about contract
clauses, of which two involved arbitration clauses. One such
question inquired what respondents would do if they noticed a
contract they were contemplating signing included an arbitration
clause. More than three-quarters answered that they would agree
to the contract even though they objected to arbitration clauses.'
Only three, or 10%, stated that they do not object to arbitration
clauses. Four, or 13% replied that they would search for another
business that did not include arbitration clauses in their contracts.

The survey also asked what the respondents would do if
the arbitration clause included a right to opt out within a speci-
fied period. Many arbitration clauses include such opt-out rights,
presumably in an attempt to avoid unconscionability issues.!”
Some courts have, in fact, concluded that such opt-out rights pre-
vent arbitration clauses from being held unconscionable.'®

Half the respondents said that they would opt out.”
However, it seems unlikely that many of the respondents would
actually follow through with their plan because of the burden it
entails. Not only must consumers draft a letter on their own, be-
cause firms do not provide forms for opting out, but they must
also take the time to mail such a letter, as firms often refuse to
accept them via email.

Though publicly available evidence about the number
of opt-outs is sparse, it appears few consumers actually opt out of
arbitration clauses. While it is possible that consumer law profes-
sors represent an exception, it seems unlikely. It is no secret that
survey respondents often say they will do one thing when pre-
sented with an issue, but when actually presented with that issue,
do something else.?’

Thirty percent of the respondents said that while they
object to arbitration clauses, they would not opt out because it
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According to the survey,
consumer law professors
believe it important that
students hear both sides
on consumer law issues,
including arguments that
the professor disagrees
with.

is not worth it. That may be because, even if consumers opt out
of arbitration clauses, they probably would not be able to satisfy
the numerosity requirement to bring a class action because so few
other consumers opt out.”! Or it may be because they think a
dispute with any given business is sufficiently unlikely as to make
opting out a waste of time. Or both. Two respondents said they
would not opt out because they do not find arbitration clauses
objectionable; three said they would not opt out for a different
reason, though they object to arbitration clauses.

The third question about contract clauses asked if re-
spondents had “ever been on the verge of agreeing to a consumer
contract but then read a contract term that you found objection-
able, other than price, and so decided against agreeing to the con-
sumer contract.” Thirteen, or 43%, said that they had. Just over
a third said that they had not because other companies would be
likely to use the same term. Three said that they did not read con-
tracts and so had not discovered such a term.? I confess to some
surprise that so many had backed out of a transaction for such
a reason. I wonder how typical the respondents are of both law
professors and, more broadly, Americans in general.

Conclusion

A survey posed to 31 consumer law professors found
that many had represented consumers and nearly half had rep-
resented businesses in consumer law matters. Despite this diver-
sity of experience, the respondents
were unanimous in concluding that
the United States does not have too
much consumer regulation. Accord-
ing to the survey, consumer law pro-
fessors believe it important that stu-
dents hear both sides on consumer
law issues, including arguments that
the professor disagrees with—which
is inconsistent with media reports
about professors indoctrinating stu-
dents. Many professors thought it
more important that students learn
problem-solving  skills, the skills
needed to work with statutes and
regulations, and the policies under-
lying rules than the rules themselves.



FIGURE 1

How many times have you taught a consumer law course?
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FIGURE 2
Which consumer law course you have taught the most times (or if you haven't
yet taught a consumer law course, that you plan to). Which of the following
best describes your course?
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FIGURE 3

As a general matter, when you teach (or will teach) the consumer law course you
just identified, are you more interested in teaching fewer topics in depth or
teaching more topics with less depth?
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FIGURE 4
When you teach consumer law, how important is it to you that students learn the legal
doctrine?
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FIGURE 5

When you teach consumer law, how important is it to you that students learn
problem-solving skills?
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FIGURE 6
When you teach consumer law, how important is it to you that students learn the skills
needed to work with statutes and/or regulations?
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FIGURE 7
When you teach consumer law, how important is it to you that students learn policy
justifications for the rules?
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FIGURE 8
When you teach consumer law, how important is it to you that students hear
arguments that you yourself disagree with (e.g., if you discuss the pros or cons of
payday lending regulation, that students hear both about consumers getting
caught in debt traps
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FIGURE 9

When you next teach consumer law, will you assign a commercially-sold statutory

supplement?
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FIGURE 10
As a general matter, do you think the United States has the right amount of
regulation of consumer transactions, too much, or not enough?
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FIGURE 11
If you were considering buyinga product or service from a business, and you noticed
their contract includes an arbitration clause, what would you do?
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FIGURE 12
If you were considering buying a product or service from a business, and you noticed their
contract includes an arbitration clause, and that it permits you to opt-out if you wrote the
company within a specified time period, what would you do?
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clause because | do not clauses, | would not write clauses, | would not write clause in their contract.
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FIGURE 13

Have you ever been on the verge of agreeing to a consumer contract but then read a contract
term that you found objectionable, other than price, and so decided against agreeingto the

consumer contract?
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FIGURE 14
Do you think disclosure is an effective consumer protection device?
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FIGURE 15

If you think disclosure is at least sometimes not an effective consumer protection

device, why do you thinkit is not?
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FIGURE 16

When it comes to terms that few consumers understand, would you guess
businesses usually choose the contract term for their contract which:
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FIGURE 17

Have you ever represented a consumer in a consumer litigation?
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FIGURE 18
Have you ever represented a business in a consumer litigation?
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FIGURE 19

Have you ever drafted a consumer contract for a business?
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FIGURE 20

Have you ever had a debt, other than a medical debt, go into collection?
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| don't know

Journal of Consumer & Commercial Law



25

20

15

10

(5]

Yes

FIGURE 21
Have you ever had a medical debt go into collection?
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